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HU  E  and  cry  is,  the  purfuit  of  an  of- 
fender, from  town  to  town,  till  he  is 
taken  ;  which  all  who  are  prefent,  when 
a  felony  is  committed,  or  a  dangerous 
wound  given,  are  by  the  common  law, 
as  well  as  by  flatute,  bound  to  raife,  againft 
the  offenders  who  efcape,  on  pain  of  fine  and 
imprifonment.  It  is  the  old  common  law 
procefs  after  felons,  and  fuch  as  have  dan- 
geroully  wounded  any  perfon.  It  may  be  by 
a  horn  or  by  the  voice.     2  Injl.  172. 

As  the  raifing  of  hue  and  cry  is  injoined 
by  the  common  law,  which  may  be  called  a 
raifing  of  it,  at  the  fuit  of  the  king,  as  well 
as  by  feveral  adls  of  parliament,  which  may 
be  called  a  raifing  of  it,  at  the  fuit  of  ^  pri- 
vate perfon,  inafmuch  as  thofe  ftatutes  make 
the  hundred  anfwerable  to  the  party  robbed, 
if  they  negledt  to  purfue  the  hue  and  cry, 
and  apprehend  the  robbers  ;  we  fhall  con- 
fidcr 

J.  Sjze  and  Cry  at  the  Common  Law,  or  Suit 

of  the  King. 

And  herein, 
I .  By  whom  Hue  and  Cry  is  to  be  levied. 
2..  In  what  Manner  it  is  to  be  levied. 
3.  In  what  Manner  to  be  purfued. 
Vol.  II.  B  4.  What 


4*  What  the  Perfons  mty  jujiify  doing  wB§ 

furfue  it. 
^.  How  the  OmiJJion  or  NegleB  of  not  doing 

it  /J  punijhed^ 

11.  Ofraijing  Hue  and  Cry  purfuant  to  tbefe-- 
veral  Statutes^  which  declare  in  what 
Manner  the  HundrcdJIoall  be  chargeable. 

And  herein, 
I.  JFhdt  Kind  of  Robbery  it  muji  be^fo  as 

to  make  the  Hundred  liable^  and  how  far 

it  is  necejfary  that  it  be  done  on  the 

Highu  ay. 
t.  On  what  Dah  or  Time  of  the  Day,  it 

muJi  be  committed. 
3 .  What^  Hundred  Jhall  be  f aid  to  be  liable . 
4»  What  Perfon  is  to  bring  the  ASlion,  and 

make  Oath  of  the  Robbery. 

5.  Of  the  Notice  to  be  given  of  the  Robbery. 

6.  Where  the  Party  muJl  give  Bond  for  Pay-^ 

fhent  of  Cojis,  in  cafe  be  does  not  pre-* 
vail, 
y.  Of  the  Oath  to  be  taken  of  the  Robbery, 
and  before  whom  the  fame  muJl  be. 

8.  At  what  Time  the  Ail  ion  is  to  be  brought. 

9.  What  Evidence  will  maintain   it;   and 

therein  of  the  Witnejfesfor  and  againjl 
it. 

10.  What  Jhall  excufe  the  Hundred ;  and 
therein  of  apprehending  the  Robbers. 

11.  How  the  Money  is  to  be  levied,  and 
each  Hundredor  to  contribute  to  the 
Charges. 

I.  Hue 
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/.  Hu€  and  Cry  at  Common  Law,  er  Suit  ef 

the  King : 

And  herein, 
I .  By  whom  Hue  and  Cry  is  to  be  levied. 

It  feems  to  be  clearly  agreed,  that  a  pri- 
vate perfon  who  hath  been  robbed,  or  who 
knows  that  a  fqlony  hath  been  committed^ 
is  not  only  authorized  to  levy  hiic  and  cry, 
but  is  alfo  bound  to  do  it,  under  pain  of  fine 
and  irnprifonmeht. 

From  hence  it  follows,  that  although  it  is 
a  good  courfe,  as  Lord  fi^/?  fays,  to  have  a' 
precept  or  warrant  from  ajuftice  of  peace 
for  raiiingof  hue  and  cry  %  yet  it  is  neither 
of  abfoiute  ncceffity,  nor  fometimes  conve- 
nient, for  the  felons  may  efcape  before  thd' 
jiiflice  can  be  found :  hue  and  cry  was  part 
of  the  law  before  the  ftatute  of  i  E.  3* 
c.  i6.  which  firft  inftittited  juftices  of  the 
peace. 

It  is  incumbent  upon  conftables  to  pur« 
fae  hue  and  cry,  when  called  Upon>  and 
they  arc  feverely  puniihable  if  they  ne*^ 
gle€t  it;  it  prevents  many  inconveniencies 
if  they  be  there,  for  it  gives  a  greatct 
authority  "to  their  purfuit,  and  enables  the 
purfuants,  in  his  afli (lance,  to  plead  the  ge« 
neral  ilfue  upon  the  ftatutes  of  7  Jac^  i.e.  i^ 
Gf  21  ^ac.  I.  c.  11.  without  being  driven  to 
fpccial  pleadijig;  and  therefore  to  prevent 
inconveniencies  that  tpay  happen  by  unruli- 
nefs,  it  is  mofl  advifable  thstt  the  conftable 
be  called  j  yet  upon  a  robbery  or  other  felo- 
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uy  committed,  hue  and  cry  may  be  raifed  by 
the  country,  in  the  abfcnce  of  the  conftable  ; 
and  in  this  there  is  no  inconveniency,  for  if 
hue  and  cry  be  raifed  without  caufe,  thofe 
that  raife  it  are  punifhable  by  fine  and  im- 
prifonment. 

2.  In  uhat  Manner  it  is  to  be  levied. 

The  regular  method  of  levying  hue  and 
cry,  is  for  the  party  to  go  to  the  conftable  of 
the  next  town  and  declare  the  fa<fl,  defcribe 
the  offender,  the  way  he  is  gone,  and  if  he 
knows  it,  to  tell  his  name,  defcribe  his  per- 
fon,  habit,  horfe,  and  fuch  other  circum- 
ftances,  as  he  knows,  which  may  conduce 
to  a  difcovery :  whereupon  the  conftable 
ought  immediately,  whether  it  be  night  or 
day,  to  raife  his  own  town,  and  make  fearch 
for  the  offender ;  and  upon  the  not  finding 
him,  to  fend  the  like  notice,  with  the  ut- 
moft  expedition,  to  the  conftables  of  all*  the 
neighbouring  towns,  who  ought  in  like 
manner  to  fearch  for  the  offender,  and  alfo 
to  give  notice  to  their  neighbouring  con- 
flables,  and  they  to  the  next,  till  the  offen- 
der be  found. 

3.  /»  what  Manner  to  be purfucd. 

,  The  conftable  is  not  only  to  make  fearch 
in  his  own  vill,  but  is  alfo  to  raife  all  the 
neighbouring  vills,  who  are  all  to  purfue  the 
hue  and  cry,  with  horfemen  as  well  as  foot- 
men, until  the  offender  be  taken. 

4.  What 


t    5    ] 

4."  What  the  Perfons  may  jujlify  doings  'who 

purfue  it. 

For  the  underftanding  hereof  we  fliall  here 
infert  what  my  Lord  Chief  Juftice  Hale  ap- 
prehends to  be  the  law  in  this  matter, 

I.  That  in  cafe  of  hue  and  cry  once  raif- 
ed,  and  levied,  upon  fuppofal  of  a  felony  com- 
mitted^ though  in  truth  there  was  no  felony 
committed  J  yet.  thofe  who  purfue  hup  and 
cry,  may  arreft  and  proceed  as  if  a  felony 
had  been  really  committed. 

And  therefore  the  juftification  of  an  irri- 
prifonment  by  a  perfon  upon  fufpicion,  and 
by  a  perfon,  efpccially  a  conftable,  upon  hue 
and  cry  levied,  do  extremely  differ ;  for  in 
the  former  there  muft  be  a  felony  averred  to 
be  done,  and  it  is  iffuable ;  but  in  the  latter, 
'viz.  upon  hue  and  cry,  it  need  not  be  aver- 
Ted,  but  hue  and  cry  levied,  upon  infor- 
mation of  a  felony  is  fuffkicnt,  though  per- 
chance the  information  was  falfe ;  and  there- 
fore an  averment  of  a  felony  committed,  ia 
cafe  of  a  juftification  of  an  imprifonment, 
upon  hue  and  cry,  is  not  neceflary  ;  the  rea- 
fons  whereof  are,  i.  becaufe  the^conftable 
<:annot  examine  the  truth  or  falfehood  of  the 
fuggeftion  of  him  who  firft  levied  it,  for  he 
cannot  adminifter  him  an  oath,  and  if  he 
fliould  forbear  his  purfuit  of  the  hue  and 
cry,  till  it  be  examined  by  a  juftice  of  peace^ 
the  felon  might  efcape,  and  the  purfuijc 
would  be  loft  and  fruidefs.  2,  By  feveral 
adls  of  parliament  he  is  compellable  to  pur- 
fue hue  and  cry,  and  is  punilhable,  as  thofe 
of  the  vill,   if  they  do  it  not.     3.  Becaufe 
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he  that  raiftth  a  hue  and  cry  where  no  fela» 
Oy  is  committed,  ^/s.  the  perfon  that  glveth 
the  faiib  information,  is  feverely  punishable 
by  fine  and  imprifonment,  if  the  information 
be  falfe ;  and  therefore  if  he  raife  a  hue  and 
cry  upon  a  perfon  that  is  innocent,  yet  they 
that  purfue  the  hue  and  cry  may  juftify  the 
imprifonment  of  that  innocent  perfon,,  and 
the  raifer  is  punifhable ;  and  by  the  fame  re^-« 
ion,  if  he  give  notice  of  a  felony  committed 
yrhcn  there  was  in  truth  none. 

2.  If  hue  and  cry  be  raifed  againft  a  per- 
fon certain  fot  felony,  though  poffibly  he  is 
innocent,  yet  the  conftables,  and  thofe  that 
follow  the  hue  and  cry,  may  arred  and  im-« 
prifon  him  in  the  common  gaol,  or  carry  him 
to  a  juftice  of  peace. 

3*  If  the  perfon  purfued  by  hue  and  cry 
be  in  a  houfe,  and  the  doors  are  (hut^  and  re-« 
fufed  to  be  opened  updh  demand  of  the  cOn«- 
jlable»  and  notice  given  of  his  bufinefs,  he 
tnay  break  open  the  doors,  and  this  he  may 
do  in  any  cafe  where  he  may  arreft,  though  it 
be  only  a  fufpicion  of  felony,  for  it  is  for  the 
king  and  commianwealth,  and  therefore  a  vir-* 
tual  non  omittas  is  in  the  cafe  ;  and  the  fame 
law  is  upon  a.  dangerous  wound  given^  and  a 
hue  and  cry  levied  upon  the  offender. 

And  it  feems  in  this  cafe,  that  if  he  can« 
not  be  otherwife  taken,  he  may  be  killed, 
and  the  neceffity  excufeth  the  conftable :  but 
men  ought  to  be  very  cautious  how  they 
proceed  to  fuch  extremitica* 

4.  Upon  hue  and  cry  levied  againd  any 

perfon^  or  where  any  hue  and  cry  comes  to  a 
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conftaMe,  whether  the  pc^-fon  be  certain  or 
UDcertaioy  the  conftable  may  fearch  in  fuf» 
peded  places,  within  his  vill,  for  the  appre* 
hending  of  the  felons. 

But  though  TkC  may  fearch  fufpedted  places 
or  houfes,  yet  his  entry  muft  be  by  the  open 
door,  for  he  cannot  bfcak  open  doors  barely 
to  iearchy  unlefs  the  perfon  againft  whom 
the  hue  and  cry  is  levied,  be  there ;  and  then 
it  is  true  he  may ;  therefore  in  cafe  of  fuch 
a  fearch,  the  breaking  open  the  door  is  at  his 
p^riU  vsz.  juAiiiable  if  he  be  there;  but  it 
mnft  be  always  remembered,  that  in  cafe  of 
breaking  open  a  door,  there  mud  firft  be  a 
notice  given  to  thofe  within  of  his  bufinefs^ 
and  a  demand  of  entrance,  and  a  refufal,  be- 
fore the  doors  can  be  broken. 

5.  If  the  hue  and  cry  be  not  againft  a  per^- 
fon  certain,  but  by  defcription  of  his  flature^ 
perfon,  clothes,  horfe,  &c.  the  hue  and  cry 
doth  juftify  the  conHable,  or  other  perfon 
following  it^  in  apprehending  the  perfon  fo 
defcribed,  whether  innocent  or  guilty,  for 
that  is  his  warrant ;  it  is  a  kind  of  procefs 
that  the  law  allows,  (not  ufual  in  other  cafes) 
viz.  to  arreft  a  perfon  by  defcription. 

6.  But  if  the  hue  and  cry  be  upon  a  robbery,^ 
burglary,  maniiaughter,  or  other  felony  com*' 
mitted,  but  the  perfon  that  did  the  fad,  is 
neither  known,  nor  defcribable  by  perfon, 
clotlies,  or  the  like;  yet  fuch  a  hue  and  cry 
is  good,  as  hath  been  faid,  and  mud  be  pur« 
fued»  though  no  perfon  certain  be  named  or 
defcribed. 
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And  therefore  in  this  cafe,  all  that  can  he 
done  is,  for  th,ofe  who  purfue  the  hue  and 
cry,  to  take  fuch  perfons  as  they  have  pro- 
bable caufe  to  fufped  5  as  for  inftance,  fuch 
•perfons  as  are  vagrants,  that  cannot  give  an 
account  where  they  live,  whence  they  arc,  or 
fuch  fufpicious  perfons  as  come  late  into 
their  inn  or  lodgings,  and  give  no  reafo^iablc 
account  where  they  had  been,   &c. 

And  here  the  juftification  of  the  imprtfon- 
ment  is  mixed,  partly  upon  the  hue  and  cry, 
and  partly  upon  their  own  fufpicion  ;  and 
therefore,  i.  in  refpe<ft  that  it  is  upon  hue 
and  cry  at  the  common  law,  there  need  no 
averment  that  the  felony  was  done ;  yet  it 
was  requifite  to  aver,  that  an  information 
was  given  that  the  felony  was  done,  if  the 
•arreft  was  by  that  conftable  that  firft  received 
the  information,  and  fo  raifed  the  hue  and 
cry  I  or  if  the  arreft  w^as  made  by  that  con- 
liable,  or  thofe  vills  to  whom  the  hue  and 
cry  came,  at  the  fecond-hand,  it  was  requi- 
fite to  aver  that  fuch  an  hue  and  cry  came  to 
them,  purporting  fuch  a  felony  to  have  been 
committed ;  but,  2dlyy  in  as  much  as  the 
hue  and  cry,  neither  names  nor  defcribes  thf 
perfon  of  the  felon,  but  only  the  felony  com- 
mitted ;  and  therefore  the  arreft  of  this  or 
that  particular  perfon,  and  fo  applied,  is  left 
to  the  fufpicion  and  difcretion  of  the  con- 
ftable, or  the  people  of  the  fecond  or  third 
vill ;  at  the  common  law  he  that  arrcfted  any 
perfon  upon  fuch  general  hue  and  cry,  was 
to  aver  that  he  fufpedled,  and  fhew  a  rea/bn'- 
able  caufe  of  fufpicion. 

But 
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But  now  by  the  'ftatute  of  7  ^ac.  \:  c.  5. 
the  conftablc,  or  any  that  come  to  his  affift- 
ance,  even  in  this  cafe  of  hue  and  cry,  may 
plead  the  general  ifluc,  and  give  the  whole 
matter  of  the  juftification  in  evidence  ;  for 
the  purfuit  of  hue  and  cry,  though  perform- 
cd  by  others,  as  well  as  the  conftable,  is 
principally  the  adi  of  the  conftable  of  the 
vill,  and  the  others  are  but  his  deputies  or 
affiftants,  ^within  the  precinfts  of  his  con- 
ftablewick.  I  conceive  on  the  trial  the  de- 
fendants muft  prove,  what  at  the  common 
law  was  neceflary  to  be  averred,  in  a  fpecial 
juftification. 


— .  / 


5,  How  the  OtniJJion'^  or  Negledlofnot  doing 

it,  is  puniJJjed. 

There  can  be  no  doubt  but  that  both  by 
the  common  law,  as  alfo  by  the  feveral  fta- 
tutes  which  enjoin  the  levying  of  hue  and 
cry,  they  who  negledt  to  levy  one,  (whether 
officers  of  juftice,  or  others)  or  who  negledt 
to  purfue  it,  when  rightly  levied,  are  punifh- 
able  by  indidlmenr,  and  may  be  fined  and  im- 
prifoned  for  fuch  neglecfl. 

And  now  by  the  8  Geo.  2.  c.  16.  it  is 
cnaded,  *•  That  every  conftable  of  the 
hundred,  and  every  conftable,  borftiolder, 
head-borough,  or  tything  man  of  any  town, 
parifti,  village,  hamlet,  or  tything,  within 
the  hundred,  or  the  franchifes  within  the 
precin<S  thereof,  wherein  the  robbery  (hall 
nappen,  as  foon  as  the  fame  fhall  come 
to  his  knowledge,   either   by  notice   from 

the 


the  party  cr  parties  robbed,  or  from  any 
other  perfon  or  periods,  to  whom  notice  fhaH 
be  given  thereof,  purfuant  to  this  or  any 
other  (latute,  (hall,  with  the  utmoft  expedi- 
tion^ make  and  caufe  to  be  made,  freih  fuit 
and  hue  and  cry,  aftei*  the  felon  or  felons, 
by  whom  fuch  robbery  ftiall  be  committed, 
and  if  any  conftable,  borfholder,  headborough, 
er  tything  man,  (hall  offend  in  the  premifes, 
by  refufing  or  negledling  to  make,  or  caufe 
to  be  made,  fuch  fre(h  fuit,  and  hue  and  cry^ 
every  fuch  offender  (hall,  for  every  fuch  re-*, 
fufal  or  ncgleifl,  forfeit  5/." 

//.  Of  raijing  Hue  and  Cry^  purfuant  to  the 
Jeveral  Statutes^  which  declare  in  vohat 
Manner  the  Hundred  fball  be  chargeable 
for  Robberies. 

The  levying  of  hue  and  cry  is,  as  hath 
been  already  obferved,  enjoined  by  feveral 
ads  of  parliament,  and  to  this  purpofe  it  is 
enadled  by  Wefiminjler  i.  r.  9.  •*  That  ali 
be  ready  and  apparelled  at  the  fummons  of 
the  (heriff,  and  a  cry  de  pais^  to  purfue  and 
arreft  felons,  as  well  within  franchifes  as 
without  I  and  if  they  do  it  not,  and  be  thejre« 
of  attaint,  le  roy  prendraa  euxgrevtment,  they 
are  to  be  indided  and  fined  for  the  negled/' 
Though  fome  imagined  that  hue  and  cry  was 
grounded  on  this  (latute,  yet  my  Lord  Coke 
fays  that  it  was  ufed  long  before,  and  appears 
even  by  this  ftatute,  which,  indead  of  in« 
troduciog  a  new  law,  enforces  obedience  to 

that 
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that  which  was  founded  on  the  antient  laws 
oftherealm,  7.  Inft.  17 1« 

By  the  flatute  of  4  £•  i .  de  officio  corona^ 
torts ^  **  hue  and  cry  Hial)  be  levied  for  ail 
murders,  burglaries,  men  ilain,  or  in  peril 
to  be  flain,  as  other  where  is  ufed  in  England, 
and  all  (hall  follow  the  hue  and  flq)s  as  near 
as  they  K:an ;  and  he  that  doth  not,  and  i« 
convidt  thereof,  (hall  .be  attached  to  be  be- 
fore the  juftices  in  eyre." 

By  the  flratute oiWinton^  or  1 3  Edw.  i.St.z. 
<.  I.  it  is  enacted,  '*  That  froai  thenceforth 
every  country  (hall  be  fo  well  kept,  that  im- 
mediately upon  robberies  and  felonies  com- 
mitted, frefli  fiiit  (hall  be  made  from  town 
to  town,  and  from  country  to  country."  And 
c.  2.  of  the  fame  (latute,  *^  if  the  country 
will  not  anfwer  for  the  bodies  of  fuch  man- 
ner of  offenders,  the  pain  (hall  be  fuch,  that 
every  country,  that  is,  to  wit,  the  people 
dwelling  in  the  country,  (hall  be  anfwerable 
for  the  robberies  done,  and  alfo  the  damages ; 
fo  that  tl^e  whole  luindred  where  the  robbe- 
ry (hall  be  done,  with  the  franchifes  being 
within  the  precinA  of  the  fame  hundred, 
(hall  be  anfwerable  for  the  robberies  done  : 
and  if  the  robbery  be  done  within  the 
diyi£on  of  two  hundreds,  both  the  hun- 
dreds, and  the  franchifes  within  them,  (hall 
be  anfwerable:  and  after  that  the  felony 
or  robbery  is  done,  the  country  (liall  have 
no  longer  fpace  than  forty  days  *,  with- 
in which  forty  days  it  (hall  behove  them  to 

*  Vide  the  parliament  roily  and  3  Ltv,  320. 

agree. 


agree,  for  the  robbery  or  offence,  or  elfe  that 
they  will  anfwer  for  the  bodies  of  the  offenders. 
The  ftatute  of  Winton  gives  the  a^flion 
againft  the  hundred,  but  by  fubfequent  fta- 
tutes,  fuch  as  2jEliz.  c.  13.  ©  8  Geo.  2.  c.  16. 
feveral  alterations  and  additions  have  beca 
n)ade  therein,  which  we  ihall  confider  under 
the  following  heads : 

1 .  What  Kind  of  Robbery  it  muji  be,  fo  as  to 
make  the  Hundred  liable  ^  and  how  far  it  is 
necejjary  that  it  be  committed  on  the  High^ 
way. 

It  feems  to  be  admitted,  that  no  kind  of 
robbery  will  make  the  hundred  liable,  but 
that  which  is  done  openly,  and  with  force 
and.  violence  J  and  therefore  the  private  fteal- 
ing  or  taking  any  thing  from  the  party,  does 
not  come  within  the  ftatutes  which  make  the 
hundred  liable,  for  the  hundred  is  not  liable, 
becaufe  they  did  not  prevent  the  robbery, 
but  becaufe  they  did  not  apprehend  the  rob- 
bers, which  in  private  felonies,  and  of  which 
they  had  no  notice,  it  would  be  difficult,  if 
not  impoffible  for, them  to  do. 

It  hath  likewife  been  adjudged,  and  is  ad- 
mitted in  all  the  books  which  fpeak  of  this 
matter,  that  a  robbery  in  a  houfe,  whether 
it  be  by  day  or  by  night,  does  not  make  the 
hundred  liable;  the  reafons  whereof  are,  that 
every  man's  houfe  is  in  law  efteemed  his 
caftle,  which  he  himfeif  is  obliged  to  de- 
fend, and  into  which  no  man  can  enter,  to 
fee  what   is  doing  there,  without  his  leaver 

beiides. 
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befides,  being  done  in  a  houfe,  the  inhabi- 
tants of  the  hundred  cannot  be  prefumed  to 
have  notice  of  it,  fo  as  to  be  able  to  appre- 
hend the  offenders. 

But  if  a  perfon  be  affaulted  in  the  high- 
way^ and  carried  into  a  houfe,  and  there  rob- 
bed, ilfeems  the  hundred  fliall  be  liable,  for 
otherwife  the  provifion  made  by  the  ftatute 
would  be  eluded. 

It  does  not  feem  neceflary  that  the  robbe- 
ry (hould  be  committed  in  the  highway,  nor 
alledged  to  have  been  fo,  by  the  plaintiff  in 
his  declaration.  It  may  be  in  a  private  way, 
may  be.  in  a  coppice,  and  in  both  cafes  the 
hundred  /hall  be  chargeable,  2  Salk.  614. 
//.  4. 

Therefore,  where,  upon  the  ftatute  of  hue 
and  cry,  the  plaintiff  declared  that  certain 
perfons  unknown,  &c.  at  a  certain  place  on 
the  Southern  part  of  a  certain  gate^  called 
Fair-mile  Gate^  within  the  parifh,  &c.  with 
force  and  arras  affaulted  him,  and  robbed  him 
of  fo  much  itioney,  and  there  being  a  verdidt 
for  the  plaintiff,  it  was  moved  in  arreft,  that 
at  a  certain  place,  might  be  meant  a  robbery 
committed  in  a  houfe,  garden,  or  wood,  for 
which  the  hundred  is  not  liable,  being  only 
^obliged  to  guard  the  highways:  but  it  was 
held  that  the  declaration  was  good,  cfpecial- 
ly  after  verdift,  becaufe  it  muft  be  intended 
that  this  was  given  in  evidence,  otherwife  the 
plaintiff  would  have  been  nonfuited  :  the. 
court  alfo  held,  that  without  the  help  of  a 
verdidV,  this  declaration  had  been  good,  and 
that  it  was  not  neceffary  for  the  plaintiff  ta  ' 

alledgCj^ 
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9lledge,  that  the  robbery  was  committed  on 
the  highway^  more  than  that  it  was  com- 
mitted by  day,  and  not  by  night,  and  that  all 
the  antient  precedents  were  accordingly. 

2.  On  what  Day^  or  Time  of  the  Day^  it  fhuji 

be  committed. 

It  hath  been  refolved  by  three  judges  a- 
gainft  one,  that  a  robbery  on  the  fabbath  day 
ihould  charge  the  hundred^  and  that  the  pur* 
fuing  of  robbers  who  violate  the  fabbath,  was 
fo  far  from  being  a  profanation  of  the  day, 
that  it  was  a  work  of  charity  and  juftice;  al« 
fo  that  feveral  perfons,  fuch  as  phyiicians, 
chirurgeons,  midwives.  Off.  were  neceffita- 
ted  to  travel  on  that  day,  and  it  was  but  rea^* 
fonable  that  they  (hould  be  protected  in  their 
journey. 

Put  now  by  the  29  C*  2.  c.  7.  fur.  5. 
it  is  enaded,  "  That  if  any  perfon  or  per- 
fons whatfocver,  which  (hall  *  travel  upon 
the  Lord's  day,  (hall  be  then  robbed,  that  no 
hundred,  or  the  inhabitants  thereof,  (ha]l  be 
charged  with,  or  anfwerable  for,  any  robbery 
fo  committed ;  but  the  perfon  or  perfons  fo 
robbed  (hall  be  barred  from  bringing  any  ac-^ 
tion  for  the  faid  robbery,  any  law  to  the  con-*^ 
trary  notwithftanding ;  neverthelefs  the  in-^ 
liabitants  of  the  counties  and  hundreds,  (af« 
ter  notice  of  any  fuch  robbery  to  them  or 
fame  of  them  given,  or  after  hue  and  cry  for 

*  T\^fiatuti  does  not  feem  to  extend  to  perfons  in  the 
country  riding  or  going  to  church,  nor  to  phyficians,  chirur* 
geons»  &r.  who  are  under  a  neceffity  of  travelling  on  this  day« 
Stfti.  406,  C§9igm  345-/A  175* 

the 


t    '5    1 

the  fame  to  be  brought)  (hall  make  or  caufe 
to  be  made  fre(h  fuit  and  purfuit  after  the 
offenders,  with  horfemen  and  footmen,  as 
by  the  27  Eli^.  r*  13.  is  provided,  upon  pain 
of  forfeiting  to  the  king's  majcfty,  his  heirs 
and  fucceiTors,  as  much  money  as  might  have 
been  recovered  againft  the  hundred  by  the 
party  robbed,  if  this  law  had  not  been  made." 

It  is  clearly  agreed,  that  for  a  robbery 
committed  in  the  night,  the  hundred  is  not 
chargeable,  becaufe  they  cannot  be  prefumed 
to  have  notice  thereof,  fo  as  to  be  able  to  ap-» 
prehend  the  robbers.  7  Co.  6.  b.  2  Inji.  659* 

But  yet  it  is  not  neceflary  that  the  robbery 
(faould  be  committed  after  funrife,  and  be- 
fore funfet ;  therefore  if  there  be  as  much  day- 
light at  the  time,  as  that  a  man's  countenance 
may  be  difceroed  thereby,  though  it  be  be- 
fore funrife  or  after  funfet,  the  hundred  (hall 
be  liable.  7  Co.  6.  a. 

It  is  not  necefTary  for  the  plaintiff  to  al« 
ledge  in  his  declaration,  that  the  robbery  was 
committed  in  the  day-time,  and  not  in  the 
night.  But  it  feems,  that  if  upon  the  evi- 
dence it  turns  out  to  have  been  committed 
in  the  night,  he  cannot  have  a  verdid. 

It  hath  been  alfo  held,  that  if  robbers  drive, 
or  oblige  a  waggoner  to  drive  his  waggofi 
from  the  highway  by  day,  but  do  not  rob  or 
take  any  thing  till  night,  yet  that  this  is  a 
robbery  in  the  day-time,  fo  as  to  charge  the 
hundred. 


Z^Wbtf 
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3.  What  Hundred  Jhall  be  fatd  to  be  liable^ 

By  the  ftatute  of  Winton  it  is  enadled, 
**  That  if  the  robbery  be  done  within  the 
divifion  of  two  hundreds,  both  the  hundreds 
and  the  franchifes  within  them,  fhall  be  an-, 
fwerable." 

If  robbers  aflault  a  perfon  with  an  intent 
to  rob  him  in  one  hundred,  and  he  efcapes 
and  flies  into  another,  whither  he  is  purfued 
by  the  robbers,  and  there  robbed,  the  la(t 
hundred  (hall  be  liable. 

So  where  by,  fpecial  verdid  it  was  found, 
that  the  plaintiff  was  travelling  in  the  high- 
way in  the  hundred  of  A.  where  ha  was  fet 
upon,  and  carried  into  the  hundred  of  B.  and 
robbed  in  a  coppice,  in  the  highway  of  this 
hundred;  it  was  adjudged  that  the  hundred 
of  J5.  ftiould  be  liable,  for  that  there  the 
robbery  was  committed,  and  not  before. 

If  one  be  taken  in  the  hundred  oi  A.  and 
carried  into  the  hundred  of  JB.  into  a  houfe 
there,  viz.  a  manfion-houfe,  and  robbed,  or 
taken  in  the  day-time  in  A.  and  carried  to 
JB.  and  there  robbed  in  the  night,  it  is  faid 
that  there  is  no  remedy  againft  either 'hun- 
dred ;  thefe  cafes  not  being  provided  for  by 
the  ftatute,   2  Salk.  615. 

By  the  27  Rliz.  c.  13.  par.  2.  reciting 
that  the  inhabitants  of  hundreds  do  not  pro- 
fecute  the  hue  and  cry  brought  to  them,  be- 
caufe  thofe  hundreds  only  are  liable  in  which 
the  robberies  have  been  committed,  it  is  en- 
afted,  **  That  the  inhabitants  and  refiants 
of  every  or  any  fuch   hundred,  (with  the 

franchifes 
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fraqcbi^e;  Witbiti  the  preciniSI  thjpfeof)  where* 
!n  negligencet  fault  or  defedt  of  purfpit,  and 
frefh  fuit  after  hue  and  cry  Oigdef  /hall  hap* 
pen  to  he^  fhal)  anfwer  9nd  fati$fy  the  one 
moiety^  or  half  of  all  and  every  fach  fum  or 
fumsi  of  mooey  and  dajoiages  as  (hall  be  re- 
covered* or  had  againft,  or  of  the  faid  hun- 
dr^d^  with  the  franchif«ts  therein,  in  which 
any  robbery  or  felony  &all  be  committed  or 
done*  recoverable  by  aAion  of  debt,  bill, 
plaint,  or  4<iformation,  in  any  of  the  Queen's 
courts  of  record  at  fFeJiminfter^  by  and  in  the 
aaqie  of  the  clexk  of  the  peace  for  the  time 
being,  of  or  in  every  fuch  county,  where 
aoy  fuch  robbery  and  recovery  by  the  party 
or  parties  robbed  (hall  be,  without  naming 
the  Chrijdian  name  or  furnaihe  of  th;e  faid 
clerk  of  the  peace;  which  moiety  fp  reco- 
vered (hall  be  to  the  only  ufe  and  behoof  of 
the  inhabitaats  of  the  faid  hundred,  where 
any  fuch  robbery  or  felony  fhali  be  commit* 
ted  or  done/* 

4.  What  Ftrfin  is  to  bring  the  JlSlion^  cni 
make  Oath  pftbe  Robbery. 

If  a  fervant  be  robbed  in  the  abfence  of 
his  mafier,  of  his  mailer's  money,  it  is  dear 
that  the  mafter  may  maintain  an  adtion  for  it 
againft  the  hundred;  but  then  the  fervant 
muft  make  oath  that  he  knew  not  any  of  the 
robbers.  The  mafter  or  fervant  may  bring 
the  adion,  but  the  oath  muft  be  by  the  fer- 
vant, when  robbed  in  the  abfence  of  his  ma« 
fter,  Qro.  Etiz^  14.2.  Green's  Cafe  adjudged. 

Vol.  II.  C  Le^ft. 
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Li^on.  323.  S.  C.  adjudged.  For  the  ftatuf* 
of  27  £//«.  r,  13.  which  requires,  that  the 
party  rohbed  (hall  make  oath  within  twenty 
days  next  before  the  adion  brought,  that  he 
l:new  BOfi  the  robbers,  C^c.  was  made,  id. 
That  the  perfbn  robbed  ihould  enter  into 
a  recognizance  to  profccute  the  robbers,  if 
he  knew  them,^  or  any  of  them»  2dly,  That 
the  hundred  might  be  excufed  upon  the  con- 
vidion  of  fuch  perfon  or  perfons.  3dly,  To 
prevent  a  robbery  by  fraud,  3  Mod,  288.  For 
if  the  robbery  be  by  combination,,  the  party 
cannot  recover.  Show.  94.  CartB.  145.  HoIK 
.460,  jpA  I, 

A  fcrvant  or  a  carrier  being  robbed  in  the 
mailer's,,  or  owner's  abfence^may  maintain  an 
adion  againft  the  hundred.,  and  may  declare 
that  he  was  poflcfled  as  of  his  own  proper 
goods  ;  and  though  the  jury  find  that  he  was 
robbed  of  a  matter's  or  owner's  money,  yet 
he  (hall  recover,  for  he  polTeffed  as  of  his  owa 
proper  goods,  againft  all,  and  in  refpedl  of 
.  all,  but  him  that  hath  the. very  right, , 

The  ferranf,  being  robbed,  may  bring  ah 
aftion  againft  the  hundred  j  and  though  thor 
j.ury  find  that  part  of  the  things  belonged  to 
the  mafter,  and  part  to  the  fervant,  yet  fhall 
he  recover  for  the  whole. 

If  a  fervant  be  robbed  in  the  prefcnce  of 
the  mafter,  the  mafter  muft  fue,  and  the  oath 
of  the  mafter  is  fufficient. 

One  yoneif  and  his  wife  and  fervant,  tra- 
velling together,  were  all  robbed  of  his  mo- 
ney; and  Jones  zXoviG^  brought  the  adion  for 
the  whole  ifloncy,  againft  the  hundred,  as  well 

for 
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tot  wKat  was  taken  from  his  wife  and  feN 
Vanty  as  from  his  own  perfon  i  and  he  alone, 
without  his  wife^  or  fervant,  made  oath  of 
the  robbery  :  all  which  matter  being  found 
on  a  fpecial  verdidt,  it  was  adjudged  that 
his  oath  alone  was  fufficient,  within  the  in-^ 
tent  of  the  ftatute;  and  although  it  was  fur^ 
ther  found,  that  the  fcrvant  of  yones,  who 
was  robbed  with  his  mafter,  knew  one  of 
the  robbers,  whofe  name  was  Lenoe,  yet 
yones  had  his  judgment. 

So,  where  one  Bird^  a  laceman  of  Colli^ 
ton  in  Devonjhire^  in  coming  to  London  with 
his  fervant,  left  the  ufual  great  road  between 
Brentford  and  Hammerfmitb^  and  rode  thro* 
a  bye  lane^  near  ferjeant  Maynard's  houfe,  to 
avoid  the  duft;  and  in  that  lane  the  fervanc 
was  robbed,  in  the  pre  fence  of  his  mafter^ 
of  a  box  of  lace,  which  was  behind  him 
on  the  back  of  the  horfe,  to  the  value  of 
ilooA;  and  J3/W,  the  mailer  alone,  made 
oath  of  the  robbery,  and  brought  the  ac^' 
tion ;  and,  by  the  opinion  of  the  Chief 
Juftice  Hoit^  the  path  of  the  maftcr  was  fuf^ 
ficient,  becaufe,  being  prefent,  the  goods 
were  in  his  poffefllon  ;  for  the  poflcffion  of 
the  fervant  in  the  prefence  of  his  mailer,  is 
the  mailer's  poiTeflion,  and  in  this  cafe  £/></ 
recovered  idoo/.  and  had  execution » 

If  A.  and  B.  travelling  together  are  rob- 
bed of  a  fum  of  money,  to  which,  they  are. 
both  jointly  intitled,  they  may  both  join  in 
an  adion  againil  the  hundred  i  /ecus  if  they 
bad  feparate  and  diilindt  intereils. 

C  a         .  5^  Of 
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5^  Cy  the  Notice  to  be  gwen  of  the  iBLoiberym 

By  the  27  of  £/»•  c.  f  3.  par^  11.  it  lb 
enaded^  ^^  That  no  perfon  or  perfbrrs,  tint 
ihall  lia]>{iea  to  be  roblsed,  ^  £ball  have  xxt 
maiataid  any  aflion,  or  take  any  benefit  of 
t^c  ftatiites  whkh  make  the  bimdred  liable, 
except  the  fame  perlbn  and  perfons  fo  rob* 
bed  (hall,  with  as  much  convenient  fpeed  at 
may  be,  give  notice  and  ra^drligence  of  the 
felony,  or  robbery,  onto  £3nie  of  the  mhslu- 
tants  of  iamt  tcwn^  valkge^  or  faamkt,  near 
unto  the  place  where  any  fbch  jx^bbery  fliail 
be  commttted*"^ 

In  the  eonftrii&ion  of  this  claafe  €if  the 
ftatttte,  it  hath  been  hotden,  that  if  a  per&a 
be  robbed  in  liie  highway  in  the  dmfioa  *«f 
the  bondredsy  he  need  not  give  notice  lx>  tber 
iahabitants  of  each  hi^ndroi,.  but  aotioe  ta 
either  of  them  Is  fuScient. 

That  altedging  notice  to  be  given  at  a  viU 
ttge,  near  to  where  the  robbery  was  commit'-' 
ted,  is  (bfiictent^  thodgh  filch  village  happen 
to  be  in  a  diiferent  county ;  for  ftraogers  are 
not  obliged  to  take  notice  of  the  diviiion  of 
eouhttes/  * 

That  though  it  be  the  befl:  oourfe  ;to  al««^ 
ledge^  that  notice  was  given  at  the  .placer 
where  the  robbery  was  comtnitted^  or  at ibnae 
village  near-  the  pkce ;  yet  that  notice  ncar^ 
tfaehundredyOr  sear  the  cbvi&on  of  the  hun«» 
dreda  where  tbe  robbery  was  comimitted,  is* 
flifficieot ;  and  that  this  ihall  not  be  inten^d* 
ed^the  mbftctmote  part  of  the  hundred^  efpe- 
cially  after  a  verdid» 
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If  fevaral  perfoBS  are  in  compatxy  at  the 
tiaie  of  the  robbery^  it  is  faid  that  notice  givea 
by  any  one  of  them  is  fufficient.  Siaie^.  jj^. 
It  hath  been  refolved,  that  though  tbq 
notice  given  be  five  iniles  ffom  the  place 
where  the  robbery  was  cemnfiitted,  that  it  is 
fudicient.  The  reafcn  whereof  is,  becaufc 
that  the  party  who  is  a  flranger^o  thccoun« 
try,  cannot  have  conusance  of  the  nearefl 
place  or  town.     March  1 1 . 

Alfo,  if  the  party  robbed  give  notice  with 
as  much  convenient  fpeed  as  may  be,  though 
he  be  otherwife  remifs  in  not  purfuing  the 
robbers,  or  refufei^  to  lend  his  horfe  for  that 
purpofe,  yet  he  (hall  not  lofe  his  adtion  for 
this,  nor  the  hundred  be  excufed, 

And  now,  by  8  Geo.z.  c.  i6.  it  is  far- 
ther enacted,  ''  That  no  perfon  (hall  main-^ 
tain  any  a(flion  againft  any  hundred,  or  take 
any  benefit  by  virtue  of  the  ftatutes  of  Win^ 
ton^  or  27  %Uz.  (?.  1 3.  or  either  of  them,  un- 
lefs  be,  {he,  or  they,  (hall,  over  and  befides 
the  notice  already  required  by  the  lad  of  the 
9bove  mentioned  ftatutes  to  be  given  of  any 
robbery,  with  as  much  convenient  fpeed  as^ 
may  be,  after  any  robbery  committed,  give 
notice  thereof  to  one  of  the  conftables  ofth^ 
liundred,  or  to  forpe  condable,  borih holder,, 
bead-boroughi  or  ty  thing  man,  of  fome  town, 
paridi,  village,  hamlet,  or  tything,  near  un« 
to  the  place  wherein  fuch  robbery  fhall  hap* 
pen,  or  fhall  leave  notice  in  writing  of  fuch 
robbery  at  the  dwelling-hoofe  of  fuch  con- 
ilable^  Gf^.  defcribing  in  fiKrh  notice,  fo  far 
9S  the  nature  and  circumftanc^es  of  the  cafe 
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will  admit,  the  felon  or  felons^  and  the  timd 
and  place  of  the  robbery  ;  and  alfo  ihall^ 
within  the  fpace  of  twenty  days  next  after 
the  robbery  committed^  caufe  public  notice 
to  be  given  thereof  in  the  Lojtdon  Gazette^, 
therein  likewife  defcribing,  fo  far  as  the  na- 
ture and  circumdapCes  of  the  cafe  will  ad-* 
inity  the  felon  or  felons^  and  the  time  and 
place  of  fuch  robbery,  together  with  the 
goods  and  efFeds,  whereof  he,  (he,  or  they^ 
was  or  were  robbed/* 

6.  Wb^rf  the  Party  mu/i  ghe  Bond  for  Pajh 
ment  of  Cojis^  in  cafe  be  does  not  prevail. 

To  this  purpofe  by  the  8  <?.  2I  c.  16, 
Jt  is  enadted,  *•  That  before  any  adion  conx- 
menc^d,  the  party  ftiall  go  before  the  chief 
clerl?,  or  fecondary,  or  the  filazer  of  the 
county  wherein  fuch  robbery  (hall  happen, 
or  the  clerk  of  the  pleas  of  that  court,  where- 
in fuch  adion  is  intended  to  be  brought,  or 
their  refpe;£tive  deputies,  or  before  the 
flierifF  of  the  county  wherein  the  robbery 
fhall  happen,  and  enter  into  a  bond  to  the 
high  conftable,  or  high  conftables  of  the 
hundred  in  which  the  robbery  (hall  be  com- 
mitted, in  the  penal  fum  of  100/.  with  tWQ 
fufficient  fureties  to  be  approved  of  by  fuch 
chief  clerk,  fecondary,  filazer  or  clerk  of  the 
pleas,  or  their  refpedive  deputies,  or  the 
^eriffofthe  faid  county,  with  condition  for 
fecuring  to  fuch  high  conftable  or  high  con-? 
fables  ^who  are  hereby  impowered  and  re- 
Guir^d  to  ^nter,  or  caufe  to  be  entered  an  ap-^. 
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pearance»  andalfo  to  defend  fuch  adtion,)  the 
^ue  payment  of  his  or  their  cofts,  after  the 
fame  (hall  be  taxed  by  the  proper  officer, 
in  cafe  that  he,  (he,  or  they  (the  plaiqtifF  or 
plaintiffs  in  fuch  aftion)  fhall  happen  to  be 
honfuited,  or  fhall  difcontinue  his,  her  or 
their  adion,  or  in  cafe  judgment  ihall  be 
given  againft  fuch  plaintiff  or  plaintiffs 
on  demurrer,  or  that  a  verdidt  fhall  be  given 
againfl  him,  her,  or  them/^ 

And  it  is  further  enadl:ed  by  the  faid  fla- 
tute,  "  that  when  any  fuch  bond  as  above- 
mentioned,  fliall  be  entered  into  before  the 
faid  fheriff,  fuch  fheriff  (hall  immediately 
certify  the  fame  in  writing,  to  the  chief  clerk, 
©r  feconda'-y  in  the  court  of  King's  Bench, 
or  his  or  their  deputies,  or  to  the  filazcr  of 
that  ^o.unty^  wherein  fuch  robbery  fhall  be 
committed,  or  hjs  deputy,  in  cafe  the  acflion 
be  intended  to  be  brought  in  the  court  of 
Common  Pleas  ;  or  if  in  the  court  of  Exche- 
quer, to  the  clerk  of  the  pleas,  or  his  deputy ; 
which  certificate  /haU  be  delivered  by  the 
party  or  parties  robbed,  to  the  faid  chief 
clerk  or  fecondary^  or  his  or  their  deputy,  or 
to  fuch  filazer,  or  his  deputy,  before  any 
pjocefs  fhall  iflue  for  th^e  commencement  of 
iuch  fuit  as  aforefaid  ;  knd  fuch  chief  clerk, 
fccondary,  filazer^  or  clerk  of  the  pleas,  or 
their  refpedlive  deputies,  or  the  faid  fheriff, 
fhall  not  take  any  greater  fee  or  reward  for 
making  fuch  bond^  than  five  fhilUngs,  over 
and  above  the  flamp  duties ;  nor  mall  any 
ihcriff  take  any  greater  fee  or  reward  for 
ijiakingi  nor  fhall  any  fuch   chief  clerk,  fe<p 
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eood^ry,  Slater  of  clerk  of  the  pleas,  or  tficif 
rcfpeftivc  deputies,  take  any  greater  fee  or 
Reward  for  receiving  4nd  filing  fuch  Ceftifi- 
eate,  th$in  two  (hillings  and  lixpence,  ait<f 
fuch  chief  clerk,  fecondary,  filajser,  or  clerk 
of  the  pleas,  or  their  refpcftive  deputies, 
And  (herifF  as  aforefaid,  are  required  to  de- 
liver over  gratis  (upon  reafofiable  requeft 
made  for  that  purpofe)  al)  ^nd  every  fuch 
bonds,  to  be  by  them  refpedlively  taken,  pur- 
fuant  to  the  a(3:,  to  the  high  conilablcj^  or 
high  conftables,  to  v^hofe  \ife  the  fame  ^alt 
be  taken. '* 

y .  Of  the  Oath  to  be  taken   of  the  Robhry^ 
and  before  whom  the  fame  mujl  be. 

By  the  27  Eliz.  c.  ij,  par.  xi.  It  h  en- 
$aed,  *•  That  the  party  robbed  (hall  not 
have  any  adtion,  except  he  or  they  (hall  firft^j 
within  twenty  days  next  before  fuch  adlion  to 
be  brought,  he  examined  upon  his  or  their 
corporal  oath,  to  be  taken  before  fome  juf- 
tice  of  the  peace  of  the  county  where  the 
robbery  was  committed,  or  near  urtfo  the 
ftme,  whether  he  or  they  do  know  the  par- 
ties that  committed  thp  faid  robbery,  or  an jr 
of  them;  and  if,  upon  examination,  it  be 
confefled,  th^t  he  or  they  do  know  the  parties 
that  committed  the  faid  robbery,  or  any  of 
them,  that  then  he  or  they  fo  Confefling  (hall^^ 
before  the  faid  adlion  be  commenced  or 
broughr,  enter  into  fu|ficicnt  bond  by  repog-, 
nizance  before  the  faid  juftice,  before  whon^ 
;he  faf4  c2^'miQati0ii  is  had,  e^eiftiially  fo 
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pfofceufe  the  fame  pcrfon,  or  pcrfons,  fo^ 
kfi&WftfD  f^aEve  committed  the  ikid  rabbery^ 
by  iitdidtment  or  otherwife,  according  to  thQ 
dtfe  eouffcof  the  laws  of  this  realm/* 

In  the  coitftfudion  of  this  claafc  of  the 
Jtattitei,  the  fdllowing  points  have  been 
holdeii. 

That  if  the  pirty  ddes  ndt  know  the  rob- 
bers at  the  time  of  the  robbery  committed, 
thciogh  he  hip'fierts  lb  know  them  afterwards^ 

it  is  not  material. 

It  was  hol'den  by  three  judges  againft  one, 
that  the  party's  fwearing  that  he  did  not  know 
the  robbers,  without  adding,  nor  any  of  them, 
is  not  fafficient,  becaafe  not  purfuatit  to  the 
iiatiite,  and  becaufe  on  foch  equivocal  oath, 
tbe  party  Cannot  be  puniflied  for  perjury. 

It  hath  been  adjudged,  that  the  oath  may 
be  taken  before  ajuftice  of  the  County,  though 
not  in  the  county  at  the  time  of  adminiflering 
it,  as  where  a  robbery  was  committed  in 
Berks^  aiid  a  juftice  of  that  county  refidinjg 
\h  Lond<sn^  the  party  was  fwdrn  before  him, 
according  to  the  ftatute,  in  London^  and  it 
was  held  fufScicnt,  for  the  juftice  adts  only 
as  a  minifterial  officer,  and  as  appointed  by 
the  &.UiiXt^  and  not  in  a  judicial  capacity,  a$ 
ajuftice  of  the  peace. 

If  in  an  adlion  an  the  ftatute  of  Hue  ant} 
Cry,  ft  be  alledged,  that  the  oath  was  taken 
before  ajuftice  of  peace  of  Tdrkjhifei  this 
\friU  be  fufficient,  although  objedled,  that 
Ihere  is  no  fuch  juftice,  becaufe  that  in  every 
fi^i^^y  they  have  feveral  commiftions* 
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fi.  At  what  Time  the  AStion  is  to  he  brought^ 

By  the  27  Elvz.  c.  13.  par.  9.  it  is  enact- 
ed, **  That  no  pcrfon  or  perfons  robbed, 
ihall  take  advantage  of  theftatutes,  to  charge 
any  hundred  where  any  fuch  robbery  ih^II  be 
committedt  except  he  or  they  fq  robbed  ihall 
commence  his  or  their  fuit  or  adlion,  within 
*  one  year  next  after  fuch  robbery  cpoiwitf 
ted/* 

In  the  conftrudlion  whereof,  it  hath  been 
holdcn.  That  if  a  perfon  be  robbed  the  9th 
of  O£iober,  13  Jac.  and  fo  laid,  and  the  tefte 
of  the  writ  be  the  9th  of  OSloBery  14  Jac. 
that  this  is  not  purfuant  to  the  ftatute;  and 
that  in  this  a<flion,  which  is  penal  againdthe 
Lundred^  there  is  no  reafon  tQ  exclude  the 
day  on  which  the  fa^  was  done,  nor  to  mal^e 
fi^ch  conflradion  as  is  done  in  proteftions^^ 
and  the  inrolrnent  of  deeds,  which  have  al- 
ways received  a  benign  interpretation. 

In  an  adion  oq  th?  ftatute  of  Hue  and  Cry-, 
the  plaintiff  made  oath  according  to  the  fta- 
tute,^  and  within  twenty  days  brought  a  writ  | 
and  becaiife  it  vvas  vicious,  let  it  fall ;  and  after 
the  twenty  days  lookout  a  qevv  one^  without 
making  any  oath  anew,  or  entering  any  conti- 
nuances between  the  firit  writ  and  that ;  and 
the  court  held  clearly,  that  the  fecqnd  writ 
was  not  brought  according  to  the  flatute ; 
for  they  faid,  that  by  thefe  means  provifion 

• 

•  By  8.  G.  2.  f.  16,  §  14/  No  adlion  can  be  brought  hat 
withiii  fix  moqths, 
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iti  the  ilatute  would  be  to  nomanner  of  pur« 
pofe. 

An  adlion  was  brought  by  the  mafter  oji 
the  (latute  of  Winton^  for  a  robbery  commits 
ted  on  his  fervant,  in  which  he  declared  of 
an  affault  and  battery  done  to  himfelf,  (tho* 
then  fifty  miles  from  the  place) ;  alfo  that  he 
made  oath  that  he  did  not  know  any  of  tho 
perfons  :  the  iffue  was  entered  of  record,  and 
the  jury  appeared  at  the  bar  ready  to  try  it  5 
but  being  for  other  bufinefs  adjourned  to  an- 
other day,  the  plaintiff  obfcrving  his  miftakc, 
moved  to  amend,  by  declaring  of  a  robbery 
on  his  fervant,  &c.  ;  and  it  appearing  that 
the  year  in  which  the  action  muft  be  brought 
was  expired,  and  confcquently  the  aaion 
muft  he  loft,  if  not  allowed  ;  the  court,  after 
long  debate  and  confideration  of  former  pre- 
cedents, admitted  him  to  amend.  The  rob^ 
bery  was  the  gift  pf  the  a<^ion« 

^,  What  Evidence  will  maintain  the  ASlion ; 
and  of  the  JVitneJfes  for  and  againji  it* 

It  feems,  that,  from  the  neccffity  of  the 
cafe,  the  party  himfelf  that  was  robbed,  is  to 
be  admitted  as  a  witnefs  ;  but  then  his  tefti- 
mony  muft  be  corroborated  by  collateral 
proof  and  circDmft:ances,  and  fuch  as  may 
induce  a  jury  to  believe  that  a  robbery  was 
^dually  cdmmitted,  and  that  the  party  loft 
what  he  declared  for. 

It  was  held,  that  in  an  a£lion  againft  the 
(lyodred^  i>o  inhat)itant  of  the  hundred  could 
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be  a  witoefs^  be^aofe  he  was  concerned  in 
intereft. 

But  now  by  the  S  G.  2*  r.  )6*  fecit ing, 
that  by  the  laws  then  in  being,  the  perfon  or 
^ribas  robbed  may  be  admitted^  in  any  ac* 
tk>n  to  be  brought  again  ft  the  hundred,  as  a 
witneis  to  proTe  the  robbery^  and  the  money ^^ 
goods^  or  e^e^Sy  whereof  he^  fhe  or  they^ 
was  or  wef e  robbed  ;  and  yet  no  perfon  i»ha-r 
bkit^g  within  the  faid  hundred,  can  be  ad>-^ 
mitted  as  a  witnefs,  for,  or  on  behalf  of  the 
faid  hundred^  by  reafon  of  the  iaterefl  he  or 
ihe  may  have^  in  the  confequences  of  the 
laid  adiouj^  which  is  cooxnonly  very  incon- 
;^4€rable  $  therefore  it  is  enaifted,  *^  That  in 
any  adion  againil  any  hundred,  any  perfpQ 
inhabiting  within  the  (aid  hundred,  or  any 
franchiie  thereof,  ihaU  be  admitted  as  witnefs, 
for  or  on  behalf  of  the  iaid  hundred,  in  the 
fanoe  manner  as  if  he  or  (he  were  not  an  in^ 
habitant  thereof,  but  redded  in  any  other 
hundred  whatfoev?r.'' 

lOt  What  Jhall  excufe  (be  Hundred  i  and  ojf 
appreimding  the  Rabiers. 

By  the  ilatatea  of  Winton  13  £.  i,  r.  i, 
and  28  E.  3.  c.  IX.  the  robbers  mud  b^ 
taken  within  forty  days  after  the  robbery 
committed^  alio  by  the  faid  laws,  it  was  ne« 
cefiary  that  all  the  robbers  ibould  be  taken  tQ 
excufethe  hundred. 

But  now  as  to  this  latter  matter,  by  the 
517  Eliz.  c.  1 3.  par.  8.  it  is  ena(3:ed,| 
t*  That  where  any   rpbbery  is  or  fhall  be 
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cpramitt^  by  two  or  a  gt«ater  Aumber  of 
malefactors,  and  that  it  happen  any  one  o£ 
|he  f^id  offenders  be  apprehended  by  pur* 
£uk:,  to  be  made  acceding  to  xhe  faid  former 
mentioned  laws  -and  ftatutes^  or  according  to, 
this  adtt  that  then  no  hcnyired  or  franciiife 
IbaH  in  any  waie  incur  or  fall  into  the  pe^ 
BtAij,  lofs  or  forfeiture  men tioj3ed  either  in 
thifi^  or  kk  any  of  the  former  ftatutes,  al^ 
though  the  refidue  of  the  malefa^ors  fliall 
happen  to  efcape,  and  Aot  be  apprehended. 

l€  a  rrobbery  be  committed^  and  hue  and 
cry  made^  and  afterwards^  within  the  forty 
days,  an  inhabitaatof  the  hundred  iinds  one 
of  the  robbers 9  in  the  prefence  of  a  J!^{lic€ 
q(  the  petce^  wjio  charges  him  with  tbexob« 
bery,  and  (the  juflice  promifes  that  he  J(haU 
^pear  and  be  forthcomingt  this  is  a  taking 
with?in  the  ftatute ;  for  being  in  the  preCeAce 
of  the  juflice^  it  muft  be  uaderftood  that  he 
was  in  fats  cuftody  and  power^  and  therefore 
not  nece&ry  to  lay  hold  on  him. 

If  hue  and  cry  be  made  towards  one  part 
of  the  county,  and  an  inhabitant  o£  the  hun-** 
dred  apprehends  one  of  the  robbers  withta 
another^  this  is  a  taking  within  the  Aatute. 

By  the  8  G.  a.  c.  i6.  it  is  enaacd,  "  That 
no  hundred  or  franchife  therein^  0iaU  be 
chargeable^  by  virtue  of  any  of  the  (latutes^ 
if  any  one  or  more  of  the  felons,  by  whoa^ 
£jch  robbery  (hall  be  committed,  be  appre-^ 
hended  within  the  fpace  of  forty  days,  next 
after  public  notice  given  in  the  London  Ga-* 
a^tte^  as  by  the  Aatateis  provided/'     Rut 
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this  liiuft  he  pleaded,  and  not  given  in  eVi4 
dence  on  the  eeneral  iffue. 

By  the  fame  ftatute  8.  G.  2.  to  the  intent 
tkarr  hue  and  cry  may  be  made  with  more  di-* 
ligence  and  efFedt,  and  other  perfons  encou- 
raged to  take  fuch  felon  or  felons,  it  is  cnadt- 
€d;  ♦*  That  any  perfon  or  perfons  who  ihall 
apprehend  fuch  felon  or  felons,   within  the 
time  herein  before  limited  for  that  purpofc^ 
whereby  the  hundred  hath  been  adually  in- 
dfemnified  or  difcharged,  from  any  fuch  ac-» 
tion  as  aforefaid,  (hall  upon  due  proof  there* 
©f,  upon  oath  made   before  two  juftices  of 
the  peace  (which  oath  the  faid  juftices  are 
liereby  alfo  impowered  and  required  to  admi- 
Bifter,)  be   intitled    to   the   rev>ard  of  10/. 
which  fum  (hall  be  raifed  upon  the  hundred 
l>y  a  taxation  and  affcirment,  to  be  made  and 
to  be   levied  and  colledled  in  the  fame  man- 
ner as  the  other  fums    of  money,  by   this" 
aft  appointed  to  be  raifed  upon  the  hundred^ 
aredirefted  to  be  afre(red,  levied  ^nd  col  left* 
cd;  and  fuch  fum  of  lo/.  which  (hall  be  fo 
rated,  affcffcd,  levied,  and  collefted  as  afore-^* 
faid,  (hall  be  paid  unto  fuch  two  juftices  of 
the  peace,  within  ten    days  next  after  tha 
fame  (hall  be  fo  levied  and  collefted,  to  the 
fife  of  the  perfon  or  perfons  who  (hall  be 
thereunto  intitled,  as  a  reward  for  having  fo 
apprehended  fuch  felon  or  felons  as  aforefaid, 
and  fuch  juftices  (hall,,  upon   reafonable  re- 
qucft  made  for  that  purpofe,  pay  over  and 
deliver  the  faid  fum  to  fuch  perfon  or  perfon* 
accordingly,  in  fuch  (hares  and  proportion^ 
as  the  (aid  juftices  ftiall  think  reafonable ^ 
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provided  always  that  fuch  perfon  of  ptfroi;!^^ 
fo  intitled  to  fuch  reward,  ihall  not  thereby 
be  rendered  incapable  to  be  a  witnefs  in  any 
fuch  adtion." 

1 1 .  How  the  Money  is  to  be  levied^  and  ^acb 
Hundredor^  to  contribute  to  tie  Charges. 

By  the  27  Eliz.  c.  13.  par.  4,  reciting, 
that  although  the  whole  hundred  whcrfe  rob- 
beries and  felonies  Are  committed  with  the 
liberties  within  the  precincft  thereof,  are 
charged  by  the  former  ftatutes,  with  the 
anfwering  to  the  party  robbed,  his  damages  5 
yet  neverthelefs  the  recovery  and  execution, 
by  and  for  the  party  or  parties  robbed,  is 
had  againfl  one,  or  a  very  few  perfon s  of  the 
faid  inhabitants,  and  he  and  they  fo  charged, 
have  not  heretofore  had  Any  means,  or  ways, 
to  have  any  contribution,  of  or  from  the  re- 
lidue  of  the  faid  hundred,  where  the  faid 
robbery  is  committed,  to  the  great  impove- 
rifliment  of  them,  againft  whom  fuch  reco* 
very  or  execution  is  had. 

By  par.  5.  of  the  ftatute  it  is  enadl- 
cd,  •*  That  after  execution  of  damages  by 
the  party  or  parties  fo  robbed  had,  it  (hail 
and  may  be  lawful,  upon  complaint  made  by 
the  party  or  parties  fo  charged,  to  and  for 
two  juflices  of  the  peace  (whereof  one  to  be 
of  the  quorum  J  of  the  fame  county,  inha- 
biting within  the  faid  hundred,  or  near  unto 
the  fame,  where  any  fuch  execution  fhall  be 
had,  to  alTefs  and  tax  rateably  and  propor-* 
tionably,  according  to  their  difcretions,  all 
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aod  every  tbc  towns,  pari(lid$i  villages,  aflcl 
luroJet?,  ^s  well  of  the  faid  hundred,  wher^ 
any  &ch  robbery  (hgl]  be  committed,  as  oj* 
the  liberties,  within  the  faid  hundred,  to^ 
and  towards  an  equal  contribution,  to  be  had 
and  made^  for  the  relief  of  the  inhabitant 
or  inha'bitants,  againft  whom  the  party  or 
parties  robbed,  before  that  tinae,  had  fais^  or 
their  execution  ;  and  that  after  fuch  taxatioa 
made^  tke  conAables  or  conda^le,  headb9«^ 
lOUghs  pr  headbprough,  of  every  fuch  town^ 
pariOi,  village,  ^nd  hamlet,  Hjiali  have  fuU 
power  and  authority,  within  their  feveral 
Jixnits,  rateably,  and  proportionahly,  to  tax 
and  aflcis,  according  to  their  ^btlilies,  cv,cry 
InhabiiCaat,  and  dweller,  in  every  fuch  town^ 
pariih,  vHlage,  and  hamlet;,  fpr^  and  towards 
the  payment  of  fuch  taxation  ^nd  aiTeflbientj 
as  Chall  be  fo  made  upon  every  fuch  tpwn^ 
pari(h;i  villagCi,  and  hamlet,  as  aforefaid  by 
the  (aid  juilices ;  and  Jthat  if  |iny  inhabitant^ 
of  any  fuch  town,  parifhi  village,  andham^ 
let,  mall  obftiixately  refufc  apd  deny  to  pay 
the  faid  taxation  and  afleflment,  fo  by  the 
faid  conilables  or  cpnilable,  head  borough  9 
or  headboroiighj  taxed  and  aiTefled,  tliat  then 
it  (hall  and  may  he  lawful  to  and  for  the 
faid  confiables,  and  headboroughs,  and  every 
of  themt  within  their  feveral  limitSji  andju- 
rifdi<aion»f  to  diftrain  all  and  every  perfoA 
an<i  perfons,  fo  r«fuJ&ng  and  denying,  by 
his^  ^nd  their  goods  and  chattels,  and  th^ 
fytae  diftrefs  to  fell,  and  the  napney  thereof 
coming  to  retain  to  the  ufe  aforefaid  ^  aqd  if 
the  goods  and  chattels  fo  diiirained  juid  foI4f 
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dxdl  be  of  more  value,  than  ttie  (aid  tata« 
lioa  ihall  come  unto»  that  then  the  reiidue 
of  the  faid  money,  over  and  above  the  faid 
tasrationi  (hall  be  delivered  unto  the  faid  per* 
(on  of  perfons  fo  diflrained.'' 

And  it  is  further  enaded  by  par.  6; 
'*  That  all  and  every  the  faid  conftables  and 
kctadboronghs,  after  that  they  have,  within 
their  (everal  limits,  and  jurifdidtions,  levied 
and  colleded  their  faid  rates,  and  fums  of 
money  fo  taxed,  (hall  within  ten  days  after 
:^h  coUeAion,  pay  and  deliver  the  fame 
ever  unto  the  faid  juftices  of  peace,  or  one  of 
them,  to  the  ufe  and  behoof  of  the  faid  in«- 
habitant  or  inhabitants,  for  whom  fuch  rate, 
taxation,  and  a(reirment  (hall  be  had,  or  made^ 
as  aforefaid  ;  which  money  fo  paid,  (hall  by 
ibejuftices,  orjuftice  fo  receiving  the  fame^ 
be  delivered  over,  (upon  requefl:  made,)  unto 
the  faid  inhabitant  or  inhabitants,  to  whofe 
ii(e  the  fame  was  colleded." 

And  it  is  further  ena3ed  by  par.  yi 
**  That  the  like  taxation,  zffcfftncnt^  levy- 
ing by  diftrefs,  and  payment,  as  aforefaid^ 
(hall  be  had  and  done,  within  every  hundred 
where  default  or  negligence  of  purfuit,  and 
fre(h  fuit,  (hall  be ;  for,  and  to  the  benefit  of 
all  and  every  inhabitant  and  inhabitants,  of 
the  fame  hundred  where  fuch  default  (hall  be^ 
that  (halt  at  any  time  hereafter,  by  virtue  of 
this  a£t,  have  any  damages^  or  money  levied 
of  them,  for,  or  to  the  payment  of  the  one 
moiety  or  half  of  the  money,  recovered  againit 
the  faid  hundred,  where  any  robbery  (hall  be 
committed."' 
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It  hath  been  sidjudged  that  a  perfoa  cctn^ 
pying  land$»  in  an  hundred^  although  he  hath 
no  hoafe,  nor  dwicUing  there,  is  an  inhabt-^ 
tantp  within  the  meaning  of  the  ftatnte,  for 
that  otherwife,  the  ftatote  might  be  eltided* 
It  is  faid  thai  a  perfon,  though  not  an  inhabi- 
tant at  the  time  of  the  robbery  .committed^ 
bat  becoming  one  before  the  judgment,  (ball 
contribute  to  the  charges.  Sed.qu.  de  hoc* 
VidezSaund.  423.  March  11.  Hutt.  12^. 

And  now  for  thie  'moreequ^l  rating  and  le« 
vying  the  money  for  which  the  hundreds  are 
chargeable  by  the  8  Ge0.  2.  c.  i6«  it  is 
enaded,  **  That  no  procefs  for  appearance  in 
any  adion,  to  be  brought  upon  the  faid  (la«* 
tutes,  or  either  of  them,  againft  any  hun« 
dred,  (hall  be  (erved  on  any  inhabitant  there* 
of,  fave  only  upon  the  high  conftable.or  high 
conftabies,  of  the  hundred  wherein  the  rob- 
bery (hall  happen,  who  is  and  arc  hereby  re- 
quired to  caufe  publick  notice  thereof  to  be 
given,  in  one  of  the  principal  market  towns. 
Within  fuch  hundred,  on  the  next  matket 
day,  after  he  or  they  (liall  be  ferved  with 
fiikch  procefs;  or  if  there  (hall  happen  to 
be  no  iharket  town  within  fuch  hundred^ 
then  in  (cimeparifh  church  within.the  hun- 
dred, immediately  after  divine  fervice,  on 
the  Sunday  next  after  bis  or  their  being  ferved 
with  fuch  procefs.  And  he  or  they  is  and  aro 
alfo  impowered  $ind  required  to  enter,  or 
caufe  to  be  entered  an  appearance,  in  the  faid 
adtion,  and  alfo  to  defend  the  lanpie,  for  and 
on  behalf  of  the  inhabitants  of  the  &id  huur 
dred^  as  be  or  they  (hall  be  advifed ;   and  ia 
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tale  the  plaintifF  or  plaintifTs  in  fuch  adioni 
jOball  recover  and  obtain  judgment  therein, 
that  then  no  procefs  of  execution  (hall  be 
Ier?ed  on  any  particular  inhabitant  or  inha-- 
bitants  of  the  faid  hundred,  or  any  franchife 
within  the  precihds  thereof,  nor  on  the  faid 
high  conflable  or  high  conflables,  but  the 
flieri^  or  his  officer  (hall,  upon  the  receipt  of 
any  writ  or  writs  of  execution   to  him  di- 
re£fced,  in  purfuance  of  the  faid  judgment^ 
ififtead  of  ferving  the  faid  writ  or  writs  on 
any  inhabitant  or  inhabitants,  caufe  the  fame 
to  be  produced,  and  (hewn  gratis,  unto  two 
juftices  of  the  peace  of  the  county,   ridings 
or  difiiion,  whereof  one  to  be  of  the  quorum^ 
and  reliding  within  the  faid  hundred,  or  near 
unto  the  fame,   who  (hall  thereupon  with  all 
convenient  fpeed,  caufe  fuch  taxation  and  af<« 
fe(rment  to  be  made  and  to  be  levied  and  col* 
lefied,  in  fuch  manner  as  is  prefcribed  in  and. 
by  the  (latute  27  Eliz.  c.  i\.  in  which  tax*- 
ation  and  a(re(rnient,  there  (hall  be  provided 
for,  and  included  over  and  above  what  the 
co(ls,  and  damages  recovered  by  the  plaintifF 
or  plaintiffs,  in  fuch  a<ftion,  (hall  amount  to, 
all  fuch  juft  and  nec^flary  expences,  which 
any  high  conftable  or  high  cor^ftables  of  any 
hundred  hath  or  have  been,  or  (hall  be  at,  in 
having  defended  any  fuch  a<ftion  as  aforefaid, 
claim  being  made  thereto  by  fuch  high  co^-^ 
ftable  or  high  conftables,  before  the  faid  juf- 
tices,  upon  due  notice  being  given  to  him  of 
thenij  by  the  faid  juftices,  for  that  purpofe. 
And  the  fums  of  money,  fo  to  be  levied, 
and  collei^edj  (hall  be  paid  oyer,  and  deli- 
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vtrtd  (by  fuch  offic^t  or  officers  as  Sy  tfci*  fald 
ftatute  27  £/fe.  r.  ij,  a#e  t6  leijry  ind  col-» 
IcA  the  feme,)-  within  t6tt  days  after  fach 
colkaion,  to  the  (herifFof  the  county,  whcre-i. 
in  the  robbery  (ball  happen,  to  the  ufe  and 
behoof  of  the  plaintiff  or  plaintifF)^,  ill  fuck 
adiont  for  fo  much  as  the  Cods  and  damages, 
by  him,  Her  or  them  recovered,  (hal!  amount- 
to,  and  to  the  ufe  and-  behoof  of  the  faid 
high  conftable  or  high  conftables,  for  fb^ 
much  as  his,  6r  their  eXpelices  iA  deffending 
the  faid  action,  (hall  amolint  to;  of  which^ 
the  faid  high  conftable  (^  high  coftftable* 
fhall  give  in  an  account  and  make  due  proof, 
upon  oath,  to  the  fatisfaiftion  of  the  ftid  juf-i. 
tices,  before  any  (uch  tax^ion  and  affcflintnt 
fhall  be  made,  for  the  reimburfing  fuch  high 
conftable  or  high  conftables,  which  oath  the 
faid  juftices  are  hereby  impbwdred,  and  re- 
quired to  adminifter,  iand  (hall  in  fuch  ex- 
pences  have  ho  further  allowance,  toWiards 
paying  an  attorney  to  defend  the  faid  afiiion, 
than  what  fuch  attorney's  bill  (ball  be  taxed 
at,  by  the  proper  officer  of  that  court,  where 
fuch  aftion  (hall  be  brought,  which  the  faid 
high  conftable  or  high  conftables  ihall  caufe 
to  be  taxed  for  that  purpofe." 

And  it  is  further  enadted  by  this  ftdtute^ 
**  That  the  fum  or  fums  of  money,  which 
ihall  be  paid  over,  and  deltvered  to  the*ftic*- 
rifF  of  the  county,  (ball,  upon  reafonable 
requeft  made,  be  by  him  paid^  and  delivered 
over  to  the  feveral  parties,  who  (hdM  be  i»-i 
titled  to  receive  the  fa0>e>  without  ftny  de«. 
duftioD,  fee,  or  reward  whatibeVfefc 
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And  that  fufHcIent  time  may  not  be  want« 
!ng  for  fuch  taxation  and  aflefrment  to  be 
duly  made^  and  for  the  money  to  be  colledt* 
ed  and  levied  thereupon,  after  fuch  writ  or 
writs  of  execution,  (hall  be  (hewn  to  fuch 
Judices,  ^nd  before  the  (herifFfhall  be  obliged 
to  mal(e  a  return  thereof,  it  is  enadedy 
**  That  no  (herifF  (hall  be  called  upon,  or 
required  to  make  any  return  to  any  fuch  writ 
or  writs  of  execution,  as  (hall  i(rue,  or  be 
made  out,  upon  any  judgment,  which  (hall 
be  recovered  in  any  adtion  brought  againft 
any  hundred,  by  virtue  of  the  above  men- 
tioned ftatutes,  or  either  of  them,  until  af« 
ter  the  expiration  of  lixty  days,  next  after 
the  day,  whereupon  fuch  writ  or  writs  (hall 
be  delivered  to  the  faic}  (herifF,  who  is  re--^ 
quired  to  indorfe  on  the  back  thereof,  the 
day  on  which  he  received  the  fame. 

Then  x}CitJlat.  recites,  that  it  is  rcafonablc 
that  the  faid  high  confiable  or  high  con  tables 
(hould  be  indemnified,  as  to  all  charges, 
which  he  or  they  (hall  necefTarily  expend,,  in 
(defending  any  fuit,  in  purfuance  of  this  a(ft, 
and  that  provifion  (hould  be  made,  for  reim- 
burfifig  him  or  them,  not  only  of  fuch  ex- 
pences,  as  (hall  be  over  and  alcove  the  taxed 
cofts,  to  be  paid  by  the  plaintiff  or  plaintiffs, 
ii>  caic  of  a  nonfuit,  difcontinuance,  or  judg- 
Qient  on  demurrer,  againft  him,  her,  or  them, 
or  verdid  for  the  defendants  as  aforefaid,  but 
evenXuch  t^xed  cofts  alfo;  in  cafe  the  plain- 
tiff or  plaintiffs,  and  his,  her,  or  their  fure- 
ties,  who  (hall  be  bound  for  the  payment 
tljerepf,  (hall  happen  to  become  infolvent,  it 
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fore  enads,  "  That  if  any  plaintiff  or  plain* 
tiffs,  in  an  adion  to  be  brought  againfl  any 
jiundredy  (hall  be  nonfuited,  or  (hall  difcon- 
tinue  his,  her,  or  their  a£tion«  or  (ball  have 
a  judgment  on  demurrer  given,  or  a  verdidt 
pafs  againft  him,  her,  or  them,  it  fhall  and 
piay  be  lawful  for  any  two  juftic^s  of  the 
peace,  fuch  as  therein  before  mentioned,  upoa 
complaint  to  them  made  for  that  purpofe^ 
^nd  upon  an  account  given  in  by  fqch  high 
conftable  or  high  conftables,  and  proof  made 
upon  oath,  to  the  fatisfadion  of  the  faid 
juftices,  of  ftich  eyp^nces,  nepeflarily  laid 
jput  as  aforefaid  (which  oath  the  faid  Juftices 
are  impowered  and  required  to  admintfler) 
to  make,  and  caufe  fuch  taxation  and  affefT- 
inent  to  be  made,  and  to  be  levied  and  col^ 
leded,  in  fuch  manner,  as  is  dire^ed  in  an4 
by  the  above  oientioned  ftatute  of  27  Eliz. 
ft  13,  in  order  thereby  to  reimburfe  fuch 
))igh  conflable  or  high  conftables,  all  fuch 
f:harges,  as  he  or  they  (hall  have  neceffarily 
expended  in  defending  fuch  zQaoh^  where- 
in fuch  plaintiff  or  plaintiffs  (hall  have  been 
nonfuited,  or  (hall  have  difcontinued  his, 
her,  or  their  adiop,  or  againft  whom  Judg« 
pi?nt  (hall  have  been  given,  upon  demurrer, 
or  a  verdift  (hall  have  been  given,  over  and 
above  the  cofts,  in  thofe  cafes  to  be  taxed 
9s  afprcfaid ;  and  in  cafe  it  (hall  be  made  ap- 
pear upon  o^th,  to  the  faid  juftices  of  the 
p^ace^  (whi^h  oath  the  faid  juftice$  are  alfo 
ipfipowered  and  required  to  adminifter,)  to 
f heii:  fatisfaftion,  that  fuch  plaintiff  or  plain^i* 
liPi  ^p^  a|fo  his  or  their  fureties  is  and  arQ 
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infolvent^  (b  that  the  (aid  high  conftabfe  or 
high  conflables  can  have  no  relief,  as  to  Aich 
taxed  cofts  by  them  expended*  in  fiich  de- 
fence as  aforefaid,  fave  only  by  the  power 
therein  after  given  to  the  faid  juftices,  it  Oiall 
and  may  be  lawful,  to  and  for  fuch  two  jof- 
tices  of  the  peace  to  make,  and  cauie  a  tax- 
ation and  afleflment  to  be  made,  and  to  be 
levied,  and  coDeded  in  the  fame  manner,  as 
is  direded  fn  and  by  the  aforef^id  ftatute 
made  97  E/iz.  c.  13.  in  order  thereby  to  re- 
imburfe  fuch  high  conftable  or  high  con  (ta- 
bles fuch  taxed  cofts,  as  by  reafon  of  foch 
infolvency,  he  or  they  /hall  not  be  able  to 
recover,  and  receive  of  and  from  the  plain- 
tiff or  plaintiffs  in  theadion,  or  his  or  their 
fureties  as  aforefaid/* 

And  it  is  further  enaOed^  *•  That  the  fe- 
veral  fum  or  fums  of  money,  which  (hall  be 
fo  rated  and  affefted,  and  levied  and  coUedted 
as  aforefaid,  for  the  reimburfement  of  the 
expences  neceffarily  fuftained  by  any  high 
conilable  or  high  conftables,  in  A^icxxct^  of 
any  adion  brought  againft  the  hundred »  upon 
the  flatutes  above  mentioned,  or  either  of 
them,  in  cafe  of  any  judgment  given  againft 
the  plaintiff  or  plaintiffs,  )(haH  be  paid  with* 
in  ten  days  after  fuch  collodion,  unto  the 
faidjuflices,  or  one  of  them,  to  the  ufe  and 
behoof  of  fuch  high  conftabie  or  high  con* 
fiables,  to  whom  the  faid  jufUces  fiiall,  upon 
requeft,  pay  and  deliver  over  the  fame/ 

And  it  is  further  enaded,  «*  That  the  juf« 
tices  of  peace,  by  whom  fuch  taxations  and 
aiTeflments^  as  aforefaid,  {hall,  in  purfuance 
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pfthbfaid  flatute^  oi^yEHz.c.  13.  and  alifa^ 
of  this  adj  be  made^  (hall  limit  and  appointji 
at  their  difcretion^  fome  certain  reafonable 
time,  within  which  fuch  taxations  and  afleiT* 
itients  (hall  be  levied  and  colle(^d9  which 
time  (hairnot  exceed  thirty  days;  and  alfo^i 
that  if  any  fuch  officer  or  officers,  who  are 
to  levy,  and  collect  fuch  taxations  and  aiTeiT? 
inents,  as  aforefaid,  (hall  refufe  or  negle<ft  to 
levy,  and  colledt  the  f^me,  within  fuch  time^^ 
as  (hall  be  limited,  and  appointed  by  the  fai4 
juftices  of  the  peace,  for  their  doi^g  there* 
bf ;  or  (hall  refufe  or  negled  to  pay,  and  de-- 
liver  over  the  fums  of  money,  fo  levied  and 
polledted,  to  the  faid  (herifF,  and  alfo  to  the 
faid  judices,  in  fuch  manner  as  the  fame  ia 
the  feveral  cafes  before  mentioned,  are  re- 
fpedively  directed  to  be  paid,  within  the  re« 
fpedlive  times  before  limited,  for  fuch  pay* 
ment  thereof,  every  fuch  pfficer,  (hall  iot 
every  fuch  refufal  or  negled,  forfeit  double 
the  fum,  appointed  to  be  by  hi?!  levied,  and 
colleded  asaforefaid. 

By Jlat.  22  G.  2.  f.  46.  §4,  No  writ 
of  executipn,  againft  the  inhabitants  of  any 
hundred,  on  any  judgment  obtained,  by  vir- 
tue of  any  a£t  of  parliament,  (hall  be  levied 
on  any  particular  inhabitant  of  fuch  hun- 
dred j|  but  the  (herifF  (hall,  on  receipt  of  any 
ifuch  writ,  caufe  the  fame  to  be  produced  tot 
two  juftices  of  the  peace,  as  is  di^edted  by 
$Geo.z.  f.  16.  §  4.  and  thereupon  the 
j(aid  ju(iices  (ball,  as  is  direded  by  the  faid 
a£i,  caufe  a  taxation  to  be  made,  and  col- 
]^e<^edj  for  paying  the  cpfts  and  damages  re- 
covered 
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covered  by  the  plaintiff^  and  all  Aich  neoefv 
fary  expences  as  any  inhabitant  of  fuch  hun<r 
dred  (hall  have  been  at  in  defending  fuch 
adtion ;  the  fanie  being  firft  proved  on  oath» 
aad  the  attorney's  biU  being  firfl:  taxed,  and 
the  fums  fo  colleded,  (hall,  within  the  time 
by  the  faid  adt  limited,  be  paid  to  the  (he^ 
rifFy  and  by  him  paid  over  to  the  perfons  in-' 
titled  to  th?  fapie^  without  deduction  op 
fee. 

By  *^at.,  22  O.  2.  €.  24.  No  perfoa 
ihall  recover  againft  the  hundred  in  any  ac- 
tion, on  any  of  the  (latutes  of  hue  and  cry, 
piore  than  200  A  unlefs  at  the  time  of  the 
robbery  there  be  two  prefent  at  the  leaft,  to 
alteft  the  trufh  of  his  or  their  being  fo  rob- 
bed. 

Byjiat.  30  G.  2.  c.  3.  §  11.  and  4  G.  3. 
€.  2.  §  1 1 8.  receivers  of  the  land  tax,  (hall 
not  fue  the  county  for  a  robbery,  unlefs  there 
were  three  perfons  in  company  carrying  the 
flioney. 

OF   THE    PLEADINGS,    &c. 

I.  Original. 

If  an  adion  be  commenced  upon  the  fta« 
tttte  of  Hue  and  Cry^  1 3  Ed.  t  •  the  plain- 
tiff muft  take  out  his  original.  And  the 
£ait  in  £«  R.  as  well  as  in  C.  B.  muft  be 

•  The  cafe  of  Chandler  an  attorney  at  law,  who  fued  the 
hundred  of  Sunning  in  Berks,  in  the  year  1748,  was  attended 
with  fb  many  fufpicions,  and  being  for  a  very  large  fum  of 
JAoney^  pccaiioned  the  paffing  the  above  a£t  of  papliament. 

com* 
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commenced  by  original;  for  the  inhabit- 
atits  of  the  hundred  cannot  be  in  cttftody 
of  the  marihal.  And  the  original  QfuaRy 
lecttes  the  flatote.     Vide  infra ^  No.  ^V  3; 

The  original  (hall  be  fefled  forty  days  after 
the  robbery,  othcrwife  it  is  error.  •  Vide  pofl. 
No.  4.  and  within  a  year  after  the  robbery. 

But,  if  the  day   of  the  robbery   be  mif^ 
taken,  it  may  be  amended.  5  Com.l^.  ^979 
8.     For  it  is  amendable,  not  being;  ^  penal- 
rf(9:ion.  B.  R.  M.  409.  Andr,  n^. 

If  fevcral  are  robbed  together,  they  cannot 
jk>in  in  an  aAion  againft  the  hundred,  except 
where  they  are  joint  owners  of  the  money 
Holen.  5  Com.  Dig.  198, 
-  If  the  bond  h  ^id  to  be  taken  before  the 
Sicofidary  to  the  chief  clerk,  it  is  well ;  and 
the  cbuft  will  take  notice  without  averm^ent^ 
thai  he  wits  then  jfin  officer.  B.  R.  H.  409*., 
Jtndr.  115. 

^  It  is  not  neceffary  to  aver,  that  the  high 
condable  was  the  only  one,  nor  that  he  wai 
fuch  at  the  time,  nor  that  the  juflice  waifuch 

at  U^e  time.     Uid^ 

•  ■  ■     » 

z.  Tbe  Declaration  mujl  he  (tgainjl  the  Inhabit 
tants  vf  the  Hundred  generally ^ 

.  The  decla^ration  mufl:  be  againft  the  inha-^ 
bitants  of  the  hundred  generally.  For  if  it^ 
is  againft  any  by  name>  and  all  arenot  named^ 
It  is  bad. 

The  declaration  need  not  recite  the  origi- 
nal at  large.  Nor  need  it  recite  more  of  thq 
Aatute  thaQ  is  |)ertiQeDt  to  the  action,     Vide^ 
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A^ion  upon  Statute^  Viv.  IX*  And  thcre*^ 
fore  may  omit  that  part  of  the  adt  which 
concerns  the  burning  of  houfcs,    5  Com^ 

3.  As  to  reciting  tie  Statute. 

If  it  recites  the  fenfe,  though  not  the 
exad  words  of  the  Aatute,  it  is  fufficient^ 
Fide  A&iott  upon  Satute,  Div.  IX. 

As,  if  it  is,  that  they  anfwerfor  the  male^ 
faStors^  where  the  ftatute  (zys  for  the  bodies 
of  the  malefaSiors.     R.  2  Vent.  215. 

4.  l^he  Declaration  mufi  Jhew  the  Time  oftbt 

Roibery^ 

The  declaration  muft  (hew  the  time  when 
the  robbery  was  committed,  whereby  it  may  • 
appear  that  the  action  was  commenced  after 
40  days  fince  the  robbery.     R.  2  Leo.  12. 

And  the  40  days  for  taking  the  thieves 
are  limited  by  the  Jiat.  of  IFinton,  (for  the 
28  Ed.  3*  c«  !!•  is  only  a  confirmation 
thereof)  and  therefore  they,  who  fay  that 
half  a  year  was  allowed  by  ihtjiat.  oiWintan^ 
9xt  miftaken.     jR.  3  Lev.  320. 

5,  ST^^  Declaration   muji  Jhew  that  it  was 

within  the  Hundred. 

So  the  declaration  mufldiew  the  robbery  to 
be  within  the  hundred,  and  upon  the  High«* 
Vay. 

S^t  though  the  pariih  be  miftaken,  if  it 
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be  within  the  hundred^  it  is  fufHcient,  And 
if  the  pariih  he  not  alledged  within  the 
hundred^  it  is  good  after  a  verdidh 

S05  if  it  does  not  appear  that  the  robbery 
was  in  the  highway^  it  fhall  be  aided  after 
yerdidt. 

So»  if  it  does  not  appear  that  the  robbery 
was  by  d^y -light.     ^  Com.  Dig.  198. 

6 ,  jis  to  the  De.clairatiQn  alfedging  Oatb  kef  art 

a  Juftice  of  Pmce. 

According  to  Com.  J)ig.  5  F.  19^.  the  de- 
claration mufl:  alledge  that  he  made  oath 
before  a  juftice  of  peace,  purfuapt  to  the^at^ 
27  EL  r.  13.  that  he  did  not  know  the  rob- 
bers. But  according  to  Salk.  614.  it  is  held 
/cont.  for  the  declaration  need  not  fbew  it. 

If  the  robjbery  was  by  four,  oath,  tJbitft  be 
Jid  not  know  them^  is  not  fufficient;  without 
faying  nor  either  of  them.  Per  3  /.  iVby  zi  ^ 
Dub.  3  hev.  328.  12  Co.  bz. 

7.  T^he  Declaration  mufi  alledge  Notice. 

So  the  declaration  mufl  alledge  that  thp 
plaintiff  gave  notice  of  the  robbery. 

8.  The  Declaration  mujl  .alledge  Proj^erty  //? 

the  Gaadf. 

The  declaration  mufl:  .aUb  allcidge,  that 
the  plaintiff  has  the  pr.Qp,erty,.of  the  good.^ 
ftolen. 

If  a  fervan  the  robbed  of  hh  oiai];c;r's  money » 
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tie  mty  detiare  dsoft&e  proper  nnney  of  the 
plaintiff.  And  if  the  plaintiff  declares  ^iw^* 
neyin  the  cufiody  ofbim  the  ptaint^^  without 
ikying,  of  the  proper  monty  of  bim  the  plains 
ttff^  it  is  bad. 

But  where  the  plaintiff  declares  that  he 
was  robbed  of  the  proper  goods  of  bim  the 
plaintiffs  and  of  other  goods  in  tbe  cuftody  of 
t-be  pkantiff^  on  demurrer  to  the  whole  de^^ 
claratidnr  the  plaintiff  fhalL  have  judgment 
for  fo  much  as  is  well  alledged^  and  {hoii  be 
barfed  oaiy  for  the  refldae*  5  Com^  Dig^ 
199; 

9*  libe  Declaration  mujljlate  tbe  Particulars 

of  tbe  Goods  Stolen. 

So  the  plaintiff  muft  name  the  goods  ftolen 
in  his  declaration  particularly ;  for  it  is  not 
fufficient  to  fay,  Tbat  tbty  took  divers  goodi*^ 
R4  2  Sand.  379* 

But  he  need  not  in  the  writ,  if  he  parti« 
cularife  them  in  the  declaration*     Ibid. 

And  as  much  certainty,  as  in  trover,  &r« 
is  fufficient«     a  Sand^  263* 

10.  Tbe  Declaration  nrnfi  conclude  contrary  tf 

tbe  Form  of  tbe  Satute. 

.  The  declaration  muft  conclude  tontrarf 
to  tbe  form  of  tbejlatute^  for  contrary  to  tbe 
form  of  tbejiatutes  is  bad ;  the  adion  being 
founded  upon  i\ic  Jlat.  IFint.  13  Ed.  I.  only, 
and  not  on  the  Jiat.  27  Bl.  R.  Tel.  ii6. 
1  Vent.  235< 
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fiot  contrary  to  the  form  of  the  fiatuti^ 
without  more,  is  fufBcient ;  for  it  (hall  be 
intended  th^  Jiat.  of  Winton.  R.  Tel.  116* 
Noy  125.  2  Cr04  iSj.  £«  R.  Hi  /^o^^  jindrs, 
415. 

tl.  tiff  Plea. 

To  an  adion  againil  an  hundred^  the  di-^ 
fendants  may  fuiFer  judgment,  by  confeflioni 
cr  Bonfum  informatus. 

Or  the  defendants  may  plead,  not  guilty 4. 

So  they  may  pleads  that  the  plaintiff  did 
not  make  hue  and  cry^  to  give  notice  of  the 
fobbery*     5  Com  Dig.  199. 

But  Sem6.  Cont.  For  the  plai^itl^  need 
not  make  hue  and  cry^  but  by  xncjiat.  27  El. 
€.  13.  he  ought  to  give  notice  to  the  next 
Villf  or  Hamlet^  and  this  ihall  be  proved  on. 
Not  Guilty. 

So  they  may  plead,  that  they  took  one  of 
the  robbers  on  frefli  fuit. 

But  it  is  no  plea  for  the  hundred,  that 
they  made  fre(h  fuit,  if  they  did  not  take  an/ 
of  the  robbers.     5  Com.  Dig.  199* 

12.  Venire  Facias. 

If  the  defendants  plead,  after  iflue,  a  venire 
faeias  ihali  be  awarded  to  the  next  hundred* 
T&es.  Br.  144* 

13.  Judgment. 

By  the  ftat.  8  G<o,  2.  c,  i6.  after  judgment 

agaioft 
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ilgaiiift  the  hnodred^  no  procefs  (hA\  be 
lervcd  on  the  high  conftable  or  any  inhabilh 
ankt  ibvt  the  OierifFon  receipt  of  the  writ  of 
execution,  (bMi  fliew  it  gratis  to  two  juftices 
of  the  peace  in  or  near  the  hundred^  who 
ihail  fpcedily  caufe  an  afTefTcnent  to  be  levied 
purfuant  to  the  ftat«  27  E/iz.  c.  13.  and  alfo 
for  the  nectary  expciicea  of  the  high  con« 
fiable  above  the  Coils  and  damages  recovered^ 
of  which  on  notice  from  the  two  juftices,  he 
ihall  give  an  account  and  proof  on  oath  to 
their  fatisfadion,  having  firft  cauied  his  at«- 
torney's  bill  to  be  taxed. 

The  (heriff  (hall  pay  the  money  levied 
to  the  parties  without  fee,  and  indorfe  the 
day  of  receiving  the  writ  of  execution «  and 
not  to  be  called  upon  for  a  return  till  60 
days  after. 

And  the  like  aflcfiment  (hall  be  in  cafe  the 
plaintiff  be  nonfuit^  difcontinue^  or  have  a 
verdiifl  or  judgment  on  demurrer  againll  him, 
if  by  infolvency  of  the  plaintiff  or  hii 
fureties  he  cannot  be  reimburfed  on  the  bond 
of  ioo  L  penalty ;  and  the  money  levied  (hall 
be  paid  to  the  juftices  for  the  high  conAable 
in  10  days  after  it  is  levied. 

And  the  juftices  may  limit  a  time,  not  ex- 
ceeding 30  days,  for  levying  (uch  alTeflment; 
and  the  officer  appointed,  refufing  or  ne** 
gle&ing  to  levy  and  pay  the  money,  &c.  in 
fuch  time,   forfeits  double  the  fum. 

If  there  be  judgment  for  the  hundred,  the 
inhabitants  of  the  hundred  may  fue  for  coils 
by  deb(  wfclre facias  on  the  judgment ;  for, 

fhougl^ 
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tliough  no  corporation,  they  tnay  ilaVe  «&* 
adion  ^uoad  hoc.  R.F.g.  296. 

Or  if  the  plaintiff  be  in  executioh  fbr  tll^ 
fcofts  and  efcapes,  they  may  have  ^n^adioO' 
dgainft  the  fherifF  for  the  efcape.  R.  IBid. 
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J.  Outlawry. 

A  man  outlawed  is,  when  by  judgtofenf  o# 
law  a  man  by  his  own  default  ys  oufted  of 
the  law.     Ci>.  Lit.  122.  b.  128.  b. 

Every  man  at  his  age  of  1 2  years  ought  to 
be  fworn  to  the  law  in  a  tourn  or  leet,  and 
by  hi«  outlawry  he  is  pofitus  extra  legem. 

Co.  Lit.  122.  b. 

A  woman  who  does  not  fwear  to  the  law, 
by  judgment  of  outlawry,  is  not  faid  to  ba 
outlawed,  but  waiviata.  Id.  And  therefore, 
if  a  woman  is  faid  to  be  outlawed^  it  will  be 
€rron    JR.  2  Rol.  804*  /.  5* 

//.  In  niohat  Cafes  it  lies^ 

A  m^n  (hall  be  outlawed  for  his  defatitt^ 
if  he  will  not  ftaod  to  the.  law  :  And  there- 
fore upon  an  indidment  for  treafon  or  felony^ 
if  the  defendant  does  not  appear  upon  the 
fecond  capias^  he  fhall  be  outlawed.  So  ii> 
an  appeal.  St.  P.  C.  60.  a.  6j.  And  if  he  does 
iK)t  render  himfelf  within  a  year,  he  fhall  be 
executed,  without  either  judgment  er  triaj^ 
3  Mod.  42,  72, 

So 
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So  upon  an  ihdidlnient  for  a  mifdealearior, 
or  information  he  fliall  be  oatlawed,  but  he 
fliali  not  be  fined  thereon,  without  other  cdn- 
viiSion  for  the  oflFcnce,     5  Com.  Dig.  612. 

If  a  peer  does  not  appear  upon  an  indict- 
ment for  treafon  or  felony,  he  (hall  be  out- 
lawed.    3  Inji.  31. 

Where  a  capias  does  not  lie  \n  procefs^  the 
defendant  cannot  be  outlawed  before  or  after 
judgment :  As,  upon  a  writ  of  privilege  by 
an  attorney  or  another.     R.  i  Leo.  329. 

It  lies  not  for  lefs  than  10/.  Semb.fed^. 
Barnes  320. 

If  a  defendant  avoids  an  arreft,  though  he 
appears  publicly,  he  may  be  outlawed.  Id^ 
Upon  a  total  abfconding,  no  endeavours  to  ar- 
rcft  are  neceflary.     Id.  322. 

How  to  proceed  to  outlawry.  Vide pliadin^ 
in  d^bt^  No.  4. 

///.  HOW   AN    OUTLAWRY   SHALL 

BE    AVOIDED. 

I.  For  ivbat  C^ufes. 

Outlawry  (hall  be  avoided,  if  the  perfort 
outlawed,  at  the  time  of  the  outlawry  pro- 
nounced, was  within  the  age  of  difcretioa 
as  if  he  was  an  infant  under  fourteen  years  : 
So,  if  a  woman^  at  the  time  fhe  was  waived, 
was  married  :  fo,  if  a  man  at  the  time  of  his, 
outlawry,  was  in  prifon,  it  will  be  error : 
though  the  outlawry  was  for  felopy,  or  in  a 
perfonal  aftion .     5  Com.  Dig.  6 1 2  i. 

But  imprifonment  is  no  caufe  to  avoid  an 
outlawry,  if  it  be  by  covin,  or  confent.  Co^ 
Lit.  259.  b^     If  a  man  in'prifon,  brought  to" 

Vol.  IL  E  ^the 
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fhc  bar,  will  not  appear.     R.  2  Roi.  804.  L 

If  a  man,  at  the  time  of  his  outlawry,  was^ 
cut  of  the  reaka,  k  will  bC  error.  Skin.  6^ 
If  a  man  was  in  the  king's  iervice  with  a  cap^ 
tain,  &c.  in  war.  Or  about  the  king's- 
bufinefs,  by  his  command  under  letters 
patentr 

So,  if  he  was  oat  of  the  realm  for  his  ow» 
private  bufinefs,  or  for  his  pleafure,  and  not 
upon  the  buiinefs  of  the  king,  of  of  the 
realm. 

Though  he  be  outlawed  for  felony,  or  in 
a  perfonal  adron.  So,  if  he  goes  out  of  the 
kingdoqi  upon  the  bufinefs  of  the  king,  or  the 
realm,  after  exigent  pronounced,  he  (hall 
avoid  the  outlawry  afterwards. 

But,  if  a  man  goes  voluntarily  out  of  the 
kingdom,  after  exigent  for  felony  pronounc*' 
ed,  he  (hall  not  avoid  the  outlawry  after-^ 
wards   pronounced.     5  Com.  Dig.  61  y 

If  it  appears  upon  the  record,  or  confeflion 
of  the  king'$  attorney.     Semb.  2  RoL  12. 

Outlawry  for  treafbn  cannot  be  avoided,, 
becavife  the  party  was  out  of  the  realm  ;  for 
by  the  Jat.  z6  H.S.c.  13,.  and  5  G?  6  Ed. 
6.  c.  II.  procefs  and  outlawry  againft  any 
for  treafon,  who  is  out  of  the  realm,  (hall  be 
as  good  as  if  then  re(ident  in  the  reaUiv.  3.  Infi. 

An  outlawry  may  be  avoided,,  if  the  perfon 
outlawed  be  mifoamed,  or  his  addition  mif- 
taken.:  As,  if  he  be  mtncd  KnigJbt,  when  he 
was  ^  Baronet.     R.  Comb.  184. 

If  he  be  outlawed  by  judgment  of  the. 

coroners 
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cnYoners  without  naming  them,  except  irl 
Lmdon  where  the  Mayor  is  coroner,  and  there- 
fore ideo  utlagat*  tjl^\%  fufEcient  without  more* 
i?.  2  Cro.  528,  531. 

By  t\i^ Jlat.  5^6  Ed.  6.C.  11.  If"  afty,  out- 
lawed for  hi^h  treafon,  within  one  year  afrcf 
yield  himfelf  to  the  chief  juftice,  and  offer 
to  traverfe  the  indiftment  on  which  he  was 
outlawed,  he  (hall  be  admitted  fo  to  do,  and 
being  acquitted  of  the  indidtmeat,  fliall  be 
difcharged  of  the  outlawry.  So,  by  confent 
of  the  Attorney  General^  he  may  reverfe  the 
outlawry  for  error.  3  Mod.  42.  And  (hall 
affign  error  at  the  bar,  in  proper  perfon,  ore 
tenus^  and  then  the  court  afligns  counfel  to 
argue  it.     Skin.  16. 

But  the  Jiat.  6  Ed.  6.  does  not  cjttend 
where  the  outlaw  is  apprehended,  and  does 
not  renderjiimfelf.  R.  3  Mod.  47.  vide  infra. 
So  an  outlawry  for  high  treafon  (hall  not  be 
reverfed,  becaufe  procefs  was  awarded  ygainft: 
bim  when  out  of  the  realm,  for  by  the  Jiat. 
26H.S.  r.  13.  and  ^  Ed.  6.  c.  11.  fuch 
procefs  is  good.    3  Inji.  32,  216.  Dy.  287.  a. 

A  perfon  committed  for  high  treafon  in  di- 
tninifhing  the  coin,  who  makes  his  efcape 
before  indidlment,  and  is  then  indi(fled  and 
outlawed,  and  then  retaken  within  the  year^ 
may  have  an  habeas  corpus  to  B.  R.  and  fur- 
render  ;  then  have  a  certiorari  to  renfiovc  the 
proceedings^,  plead  his  having  been  beyond 
ica,  and  have  the  outlawry  reverfed.  Stra. 
824. 

An  outlawry  commenced  and  profecuted 
during  defendant's  refidence  in  Ireland,  (liall 
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be  rcverfed  without  bail,  or  appcarai>cc» 
Barnes  325.  If  the  defendant  was  a  prifoner 
pending  the  exigent ,  the  outlawry  (hall  be 
reverfed  on  common  appearance.   Barnes  321. 

When  there  has  been  mifbehaviour  in  the 
plaintiff,  the  court  will  oblige  him  to  reverfe 
an  outlawry  at  his  own  cofts  ;  but  if  it  is  a 
ipiftake,  or  error  in  law,  it  muft  be  by  writ 
of  error.  B.  R.  H.  123.  Outlawry  fliall  not 
be  fet  afide  for  irregularity,  on  motion,  be- 
eaufc  it  is  on  debt  by  original  in  B.  R.  Id. 
317,  Proceedings  fhall  not  be  ftaid  becaufe 
the  plaintiff  died  before  the  return,  if  after 
the  day  of  the  outlawry,    Barnes  323. 

If  the  pliihtiff  dies  after  judgment,  there 
muft  be  zjcire  facias^  or  the  outlawry  £halli 
be  fet  afide.     Id.  325. 

Where  the  outlawry  is  not  fpecial,  the  de- 
fendants may  reverfe  at  their  own  expence^ 
and  payment  of  cofts  on  common  appearance  y 
if  before  tranfcribing  into  the  Excheq.uer^ 
common  cofts  to  the  exigent  ^  if  after,  cofts 
to  the  time  of  the  reverfal.     Barnes  3^24. 

Before  defendant  is  returned  outlawed,  he 
may  fuperfede  the  exigent  on  appearance  and 
cofls,  but  after^  there  muft  be  bail,  who 
are  bound  to  pay  the  money,  without  option: 
to  render  the  principal.  Id.  326..  The  Court 
will  ftay  proceedings  on  payment  of  debt,  and 
eofts  ia  a  month.  Id. 

If  in  debt  on  bond  by  a  wife  dumJbJa,  the 
hufband  is  gone  abroad  and  outlawed,  aivd  the 
wife,  though  £he  appears  publickly,  ia 
waived,  the  outlawry  againft  her  fhall  be  fet 
aUde  on  motion^  but  goods  taken  on  cap^ 
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ittlagat.  muft  be  deemed  the  hufband's^  though 
fworn  to  be  her  feparatc  goods  ;  and  if  (he 
has  equitable  right,  fhe  muft  apply  in  equity. 
2  WiiJ\  127. 

If  2,  feme  fole  is  waived  fpecially,  on  mefnc 
procefs,  and  after    exigent^    and  before  out-  n 
lawry  marries,  the  court  will  not  interfere, 
Barnes  ^21. 

2 .  When  avoided. 

By  Plea. 

An  outlawry  may  be  avoided  in  two  man- 
ners, by  plea,  or  by  writ  of  error.  Co.  Lit. 

If  outlawry  be  voidable  for  matter  appear- 
ing upon   the  record,  the  party  in  the  fame 
term  may  reverfe  it  by  plea.  id.  &  Bend.  fi. 
137,     As>  for  omiffion  of  any  procefs.  Co. ' 
Lit.  259  b.  or  variance.  Id. 

If  outlawry  does  not  lie  in  fuch  cafe* 
Semh.  Dy.  223.  ^.  Or  procefs  was  fupcr- 
feded  before  outlawry  pronounced.  Id.  Bend, 
pi.  15.  R.  Mo.  73.   I  And.  36. 

If  no  proclamation  where  the  party  was 
commorant,  at  the  time  of  the  exigent.  Or  no 
addition  to  the  defendant.  If  no  return  upon 
procefs.  Or  the  (hcriff  was  removed,  and 
another  appointed  upon  record  before  the  re- 
turn.    5  Com.  Dig.  614. 

So  for  any  caufe,  except  want  of  procla- 
mation^i  ^he  party  (hall  avoid  the  outlawry 
upon   motion,     where    he  comes  in  gratis 
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upon  iht  exigefif,  alias,  or  pluries.  Salk.  496. 
So,  if  he  comes  in  another  term.  1  And.  36. 
So  in  favor  em  vitce  outlawry  in  felony  may 
be  reverfcd  by  plea,  if  it  be  voidable,  for 
death,  imprifonmcnt,  out  of  the  realm,  (Sc. 
Co.  Lit.  259.  b. 

'  But  in  B.  R.  an  outlawry  (hall  not  be  re- 
verfed  by  plea,  but  Ky  error  only,  in  the 
fame  term  as  well  as  in  another,  though  it 
be  error  appearing  upon  the  record,  i  RoL 
743,    /.  10.  Jedquf 

If  a  man  comes  in  upon  the  return  of  the 
capias  utiagatum,  he  may  plead  in  avoidance 
of  the  outlawry  a  matter  which  may  avoid  it 
by  plea.  Co.  Lit.  259.  b*  And  upon  the 
plea  and  fecurity  given,  there  (hall  be  refti- 
tution  of  the  goods.  Hard.  98.  So,  if  there 
be  matter,  appearing  upon  record,  to  avoid 
the  outlawry,  the  party,  who  appears  as  ter^ 
tenant,  mufl  demur,  upon  return  of  the  in- 
quifition  taken  upon  the  capias  utlagatum. 
Hard.  58,  9,  And  feveral  ter tenants  may 
join  in  demurrer,.  Id.  59.  So  a  tertenant 
may  plead  the  inquifition.  5  Com.  Dig.  614. 
If  the  defendant  pleads,  not  the  fame 
perfon,    it  is  tried  injianter.    i  Burr.  638. 

If  an  exception  goes  to  (hew  that  the  out- 
lawry is  a  nullity,  it  avoids  it  without  a  writ 
of  error.  Ibid.  If  error  in  fadt  is  alledged, 
the  court  may  give  defendant  leave  to  plead 
to  the  indidtment;  if  error  in  law,  there 
rouft  be  a  writ  of  error.  Ibid. 

According  to  Strange  %'7^£^.  a  prifoner  mud 
firfl  plead  to  the  outlawry,  and  that  mufl:  be 
tried  before  he  can  plead  to  the  indidment. 

He 
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He  may  plead  ore  tenus,  the  Attorney  Gene^ 
ral  reply  ore  tenus ;  the  venire  is  awarded^ 
returnable  inftanter  ;  the  jury  returned  fitting 
the  court ;  he  may  have  counfel ;  but  be  has 
not  any  peremptory  challenge.     Id. 

The  court  cannot  afiign  defendant  coun- 
M,  on  an  outlaivry  for  treafon,  till  he  ha^ 
pleaded,  and  ^hen  be  may  have  counfel  oa 
the  collateral  matter,   i  Burr.  .6^9. 

The  court  will  allow  the  Attorney-Gene- 
j'al  to  confefs  error  in  fa£t^  though  not  true^ 
but  not  error  in  law^  if  not  true.    Hid. 

3.  By  Motion. 

A  man^  ut  amicus  curiae,  may  avoid  an  in- 
<][uifition  upon  an  outlawry,  by  matter  appa- 
rent in  ]t^  upon  motion.    R.  Hard.  8di! 

The  court  will  not  fet  afide  an  out- 
lawry for  want  of  proclamation^  onmotion. 
Barnes  323. 

It  is  difcretionary»  when  <o  reverfc  on 
motion  or  not :  if  the  defendant  hath  been 
Jong  abroad,  the  court  will  not  reverfe  at 
the  plaintiflF's  expencfe.  Jd.  324,  5^,  6. 

As  to  revcrfing  an  outlawry  by  writ  of 
error,  the  cafe  of  the  King  v.  J.  Wilkes,  cfq^ 
is  well  worth perufing.  v.  i^.Burr.  2527,  G?c. 

4.  By  Error* 

Generally,  where  the  outlawry  is  voidable 
for  matter  of  fa<5t,,  if  it  be  not  in  felony,  or 
treafon,  it  mud  be  avoided  by  writ  of  error. 
Co.  Lit.  259.  ^. 

E  4  An 


..v*JV" 


^. 


t< 


t    56    ] 

An  outlawry  rfi*y  be  rcverfed  by  error,  in 
treafon,  or  felony.   5  Com.  Dig^  614. 

In  treafon  there  is  not  any  need  of  ^fclrt 
facias  to  the  Lords,  mediate  or  immediate; 
for  no  forfeiture  accrues  to  them.  R.  4« 
Mod.  366, 

\Vi  felony,  if  it  be  fuggefted  that  the  party 
hath  no  land<^,  and  the  Attorney  General  con- 
fefles  it,  there  is  not  any  need  of  a  fcire  fa^ 
cias.  Salk.  495.  Otherwife,  where  the  party 
hath  lands,  which  for  felony  are  forfeited  to 
the  Lord  of  whom  held..  Ihid^ 

If  two  are  outlawed  in  the  fame  adion,  and 
only  one  appears  to  reverfe  the  outlawry, 
error  /hall  be  in  the  name  of  both,  'till  the 
ether  appears,  and  is  fummoned,  and  fevered. 
^.  Salk.  496,  He  was  obliged  to  appear  in 
perfon,  until  the  ftat.  4  and  ^  fF.  &  M. 

If  error  is  brought,  and  the  Attorney  Ge- 
neral confefles  it,  the  outlawry  Ihall  be  re- 
V^rfed,  and  the  defendant  immediately  tried 
upon  the  indidlment.   Sa/A.  495* 

If  he  affigns  error  for  being  cut  of  the 
realm,  'it  is  ioffici^t  to  fay  generally,  t&at 
he  was  at  tie  tpffie  of  the  outhnsyry  aforefaid^ 
tS-c.  R.  2  Rot  12,  Though  he  goe»  aftet 
the  Exigent ;  for,  if  he  wa«  then  here,  it 
ihall  be  (hewn  on  the  other  part.  R.  2 
Jiol.  804.  /.  45, 

Outlawing  a  man  beyond  fea,  is  error,  not 
irregularity.  Barnes  '^ig. 

No  bail  is  given  in  error  of  an  outlawry, 

*till  reverfal ;    and  then  it  is  to  appear  to  an 
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wigihal,  to  be  brought  In  two  terms.  Sfra. 

A  perfan  outlawed  for  want  of  appearance 
to  an  indi^Sment,  for  a  libel  againfl:  the  go- 
vernment, fliall  have  a  writ  of  error,  and 
be  admitted  to  baiK  Fort,  37. 

A  writ  of  error  on  an  outlawry  (even  for 
felony)  is  n-ever  denied,  if  the  witncfles  arc 
living.     i^(?r/.  38.' 

5.  TJ^e  Parfy  reftored  after  Reverfal. 

If  the  outlawry  is  reverfcd,  the  party  iliail 
be  reftored  to  all  he  loft.  If  a  term  be  fold 
by  the  king,  he  fliall  be  reftored  to  the  term* 
5  Com.  Dig.  615.  He  fliall  have  all  his 
lands  and  tenements.  Id.  Though  the  king 
hath  granted  them  to  another  and  his  heirs. 
I  And.  188.  And  he  may  enter  upon  rever- 
fal of  the  outlawry,  without  petition,  or 
Jitre facias.  R.  Id. 

So  he  fliall  be  reftored  to  a  prefentation  to 
ati  advowfoti.  So  to  ail  his  goods  and  chat- 
tels. To  his  ftock  in  the  Eaji-India  or  any 
other  company,  though  granted  to  another 
by  privy-feal.     5  Com.  Dig.  615. 

If  the  king's  grantee  acknowledges  fatis- 
fadtion  upon  a  judgment,  it  fliall  h6  fet  afidc 
iniquity,  and  reftitution  made.  2  Fern.  ,,13. 
But  the  profits  of  lands,  received  during  the 
loutlawry,    fliall  not  be  reftored.  Id. 

Nor  Eaji- India  ftock  granted  to  A.  by 
Privy  Seal,  and  transferred  to  him  by  the 
pompany,  where  the  reftitution  was  to  all 
quod  nonfuit  nobis  rejponfum.  R.  2  Lev*  49- 
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If  a  Icafe  be  made  by  the  Exchequer  to  the 
plaintiff  of  the  lands  of  the  outlaw,  and 
he  levies  the  profits  by  Exchequer  proccfs, 
which  by  order  of  the  court  are  delivered  to 
him  ;  yet  they  (hall  be  reftored  upon  the  rc- 
viBrfal  of  the  outlawry,  2  Jon.  loi.  But, 
if  the  king's  lefTee  be  outlawed,  his  terni 
Aiall  not  be  reflored;  for  it  was  extindL 
jR.  Mo.  237, 

A  leflce  of  the  outlaw  (hall  have  trefpafs, 
for  the  profits  received  between  the  jflign- 
ment  to  him,  and  the  reverfaU  R.  Cro.  El. 
7.70. 

IV,  FORFEITURE  BY   OUTLAWRY. 

1 .  In  ^reafon  or  Felony. 

If  a  man  is  outlawed  for  treafon  or  felo* 
xiy,  he  forfeits  all  his  lands  and  tenements^ 
goods  and  chattels.   5  Com.  Dig.  615. 

So  money  received  by  his  fervant,  and 
brought  to  his  houfe,  though  not  delivered 
to  him*  Sav.  4.0. 

2.  In  perfonal  ASlions. 

What  Things  are  forfeited. 

A  man  outlawed  in  a  perfonal  aflion,  for- 
feits his  goods  and  chattels*  And  his  chat- 
tels real,  as  a  term  for  years.  And  thetruft 
of  a  term. 

If  a  tenant  at  will  fows  his  lands,  and  is 
outlawed,  the  king  fhall  have  the  emble- 
inents« 

if 
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If  a  church  is  void,  before'the  outlawry, 
the  king  is  intitlcd  to  the  prefentmcnt.  Sho. 
Pari.  Ca.  75.  So,  if  the  church  becomes 
void  after  the  outlawry,  the  king  (hall  pre- 
fent.    5  Conin  Dig.  615. 

So  the  king  fhall  have  all  the  profits  of  his 
freehold  lands.  2  Rol.  807.  /.  32.  Vide poji. 
No.  3.  So,  if  the  leflbr  is  outlawed,  the 
king  (hall  have  the  profits  of  his  tenant  at 
will;    for  by  the  outlawry  the  will  is  deter- 

inined.    Id.  /.  25* 

If  a  man  be  outlawed,  after  a  judgement 
recovered  by  him,  the  king  (hall  have  the 
profits  of  all  the  defendants'  lands,  though 
the  plaintiff  can  only  have  a  moiety  in  exe- 
cution.   R.    2  Cro.  513. 

If  the  king's  lefTee  is  outlawed,  he  forfeits 
hisleafe.  R.  Mo.  237. 

So  a  man  outlawed,  forfeits  (lock  in  the 
Eafi'India  company,  &c.  2  Lev.  49,  2  Fern. 

Upon  a  levari  facias^  after  an  inquifitioti 
upon  an  outlawry,  a  ftranger's  cattle,  levant 
^nd  coucAant  upon  the  outlaw's  land,  may. be 
feized  and  fold :  for  thev  are  the  ifTues  or 
profits  of  the  land,  R.  Skin.  61 8,  Vide pojl. 
No.  3,  No.  4,  No.  5. 

A  bond  to  A.  who  was  truftee  for  B.  will 
be  forfeited  by  the  outlawry  of  B.  If  a  man 
recovers  damages  in  a  perfonal  aclion,  and 
afterwards  is  outlawed,  the  king  (hall  have 
the  damages,  and  execution  for  them,  upon  the 
judgments  If  the  conufee  of  a  (tatute  fucs 
an  extent f  and  hath  the  conufor  in  execution, 
and  afterwards  is  outlawed,  the  debt  is  for- 
feited. 
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fcited,  and  the  king  may  difcharge  the  conu« 
for;  for  his  body  is  not  a  fatisfadion.  5  Com. 
Dig.  616. 

\i  A.  hath  judgment  againfl:  B.  who  holds 
jointly  with  C.  who  aliens,  and  afterwards 
A.  is  outlawed,  the  king  (hall  have  an  ex- 
tent for  the  moiety  of  B.  though  the  aliena- 
tion was  before  the  outlawry.  R.  Lane  20. 
So,  if  a  ftatute  is  acknowledged  to  two,  and 
one  fues  execution,  and  afterwards  is  out- 
lawed, it  will  be  forfeiture  of  the  debt  againfl: 
both,  R.  2  RoL  808.  /.  30-  So,  if  a  bond 
be  made  to  two,  one  of  whom  is  outlawed, 
the  whole  bond  will  be  forfeited.  Semb^ 
I  Rot.  J. 

I" 

3.  What  Things  are  not  forfeited^ 

By  outlawry  in  perfonal  aftions,  a  man 
does  not  forfeit  any  lands,  of  which  he  hath 
an  eftate  of  freehold.  2  Rol.  807.  /.  30. 
Nor  a  rent-charge  for  life,  nor  arrears  which 
accrue  for  the  rent  during  his  life.    Hut.  54, 

If  A^  feifed  in  fee,  kafes  for  years,  and  is 
outlawed,  the  king  fhall  not  have  the  profits 
during  the  term.  Bro.  patent.  3.  •  Vide  ante. 
No.  2. 

So  he  does  not  forfeit  debts  due  to  him 
wpon  contradl.  2  RoL  806.  /•  52.  Or  other 
<hofe  in  aBion.  Semb.  Sav.  40.  Nor  the 
equity  of  redemption  of  a  term.  Semb.  2 
Vern.  314.  Nor  money  due  to  him  upon 
mortgage.  Hut.  53. 

So  he  does  not  forfeit  a  thing,  of  which 
the  intefcil  was  not  veiled  in  him:  as,  if 

lefTcc 
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Icflee  at  will  fows  bis  land,  and  the  leir)r  is 
outlawed,  the  king  fliall  not  have  the  cmble- 
iDents.  2  Rol.  807.  /.  25* 

If  ^feme^covert,  poficfled  of  a  term  for 
years,  be  waived,  the  king  (hall  not  have  the 
term.  Id.  806.  /•  45. 

If  an  executor  is  outlawed,  he  does  not 
forfeit  the  goods,  which  he  hath  of  the  tef* 
tator's.  Id.  I.  47.  Nor  the  goods,  which  he 
himfelf  recovered  as  executor.  Id.  I.  35. 

Nor  the  cattle  of  a  Granger  levant  and 
couchant  on  his  land,  R.  Skin.  617.  Cont. 
Vide  ante.  No.  2.  Paji.  No.  5. 

A  leafe  by  the  king,  to  a  man  outlawed 
will  be  good ;  for  he  hath  a  capacity  to  be  a 
farmer  to  the  king,     R.  Mo.  237; 

4.  'To  whom  the  Forfeitures  Jkall  be. 

If  a  man  is  outlawed,  the  forfeitures  fhall 
be  to  the  king.  Tho'  he  is  outlawed  in  a 
perfonal  adtion. 

If  a  leflbr  of  lands  within  a  conniy  palatine^ 
is  outlawed,  tho'  the  count  palatine  hath  the 
goods  of  the  outlaw  within  his  precinft;  yet 
the  king  (hall  have  the  arrears  of  rent :  for 
it  follows  the  perfon.  Dub.  2  Rol.  808  •  /. 
40.  Lane  90. 

Yet  the  outlawry  in  a  perfonal  adion  (hall 
be  for  the  benefit  of  the  party,  if  he  plcafes : 
And  therefore  if  the  defendant  is  taken  upoa 
a  capias  utlagatum  after  judgment,  upon 
prayer  he  (hall  be  in  execution  for  the  party* 
Ca.  Pari.  73* 

The 
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The  king  may  grant  the  benefit  of  an  out- 
lawry to  another.     R.  2  Rol.  188.  /.  5, 

Upon  outlawry  in  perfonal  actions,  the 
benefit  is  granted  to  the  plaintiff,  ex  gratia. 

5.    How  Advantage  Jhall  be    taken   of  an 

Outlawry. 

Upon  the  outlawry  a  general  capiat  lies 
againft  the  perfon  outlawed.  Or  a  fpecial 
capias  utlagatum^  by  which  the  (herifF  is 
commanded.  That  by  the  oath,  &c.  he  en- 
quire what  goods  or  chattels,  lands  or  tene- 
ments, he  had  on  the  day. of  the  outlawry, 
and  that  he  extend  and  caufe  the  fame  to  be 
appraifed,  Gfr.  Off.  Br.  35.  And  thereupon 
the  (herifF  returns  an  inquifition  taken  by 
him.     Lut.  330. 

If  the  land  be  undervalued,  there  may  be 
z  meJiur  inquirendum.  Hard.  106.  And  fuch 
inquifition  mufl  be  as  certain  as  an  indidtment 
or  declaration.  Semb.  Id.  58.  And,  therefore, 
if  it  finds  feveral  parcels  of  land,  without 
faying  of  what  nature,  it  will  be  bad  ;  tho' 
it  mentions  the  Value  and  tenant's  names.    R. 

Id.  59. 

But  it  is  fufEcient,  if  it  (hews  the  value  of 
lands  in  toto,  tho*  it  does  not  (hew  the  value 
of  every  particular  parcel.  R.  Id.  7.  So,  if  it 
finds  two  marches  of  fuch  a  value  in  the  pof- 
feifion  of  B.  tho'  it  does  not  fay  how  many 
acres.  R.  Id.  59.  Or  a  clofc  called  JD.  tho*  it 
does  not  mention  quantity,  or  quality.  Id.  76. 

So  of  6  clofes  of  land  and  padure,  of  a 
xneflTuage  or  tenement,  Gf^,  arc  fufficicnt ;  for 

being 
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being  only  an  office  for  information,  fomuch 
certainty  is  not  neceffary,  as  in  an  office  to  in- 
title.  R.Id.  191. 

The  return  may  be  good  in  part,  and 
quafhed  for  part,     R.  Id.  59. 

If  there  be  a  variance  in  the  outlawry  re^ 
turned  to  xht  Exchequer,  from  the  record  ia 
C  B.  it  may  be  amended.  R.  Id.  7. . 

An  information  lies  in  the  Exchequer,  ia 
nature  of  trover,  againft  him  who  hath  goods 
of  the  outlaw,  and  does  not  deliver  them. 
R.  per  Hale,  i  Mod.  90. 

After  the  inquilition  returned  in  C.  B.  a 
tranfcript  thereof  (hall  be  tranfmitted  to  the 
Exchequer,  and  thereupon  2ifcire  facias  goes 
againft  him,  who  hath  goods  of  the  outlaw  ia 
his  hands.     Lut.  331. 

By  bill,  by  the  Attorney  General m  the  Eat- 
chequer,  a  difcovery  of  his  re  1  and  perlonal 
eftate  and  the  grants  made  of  it,  may  be  re- 
quired i  for  the  outlawry  is  in  the  nature  of 
a  judgment  for  the  king.  R.  upon  Demurrer, 
Hard.  22. 

A  common  perfon  may  demand  a  difcovery 
againfl  an  ourlaw,  by  bill,  to  enable  him  to 
take  out  execution.  Id. 

Where  a  man  is  outlawed  in  a  perfonal  ac- 
tion, the  ,king  may  take  the  profits  of  his 
freehold :  As,  the  rent,  corn,  grafs,  &c. 
%RoL  808.  /.  5.  And  may  grant  to  another, 
to  levy  the  profits  in  his  name.  Id.  L  22. 
So  he  may  make  a  leafe  to  the  outlawed  per- 
fon himfcif ;  for  he  is  capable  as  a  farmer. 
JR.  Mo.  237.    Vide  infra. 

The  cattle  of  a  ftranger  levant  and  couchant 

upon 
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Upon  the  land,  fhall  be  taken  as  the  iiiues  of 
the  land.  R.  i  Sa/i^  395,  5  Mod,  117.  So 
the  cattle  of  a  commoner  or  tenant  in  com- 
mon, if  his  ti  le  is  not  found  by  theinquifi- 
tion.    I  Sa/k.  395.' 

It  is  ihe  ufual  courfe  of  the  Excbequ£r^ 
to  gr  nt  a  leafe  of  the  lands  of  the  out}aw,  to 
the  party,  ^a/ho  fues  the  outlawry.  Ca.  ParL 
72.  Hard.  106.  R.  Mo.  237.  And  the  leflee 
may  take  the  profits,  to  the  value  extended, 
but  not  the  oxherprofits,  if  they  are  of  greater 
value,  before  a  melius  inquire?2dum^  which, 
finds  the  full  value,  R.  Hard.  io6.  So  the 
party,  at  whofe  fuit  he  was  outlawed,  may 
obtain  a  grant  of  the  lands',  by  privy  fcal. 
5  C^m.  Dig.  618. 

If  the  lands  of  the  outlaw  ar^  feifed,  and 
the  inquifition  returned,  the  outlaw,  by  his 
feoffment,  or  faleafterwards,  cannot  defeat  the. 
king,  G?(r.  of  the  profits.  R.  i  Lev.  34.  So 
they  cannot  be  afterwards  extended  by  elegit^ 
upon  a  judgment  before  the  outlawry.  R.  Ca. 
Pari.  75.  R.  Hard.  106.  R.  if  there  be  my 
covin.  Salk.  495.     . 

The  heir  or  feoffee  of  the  defendant,  fliall 
be  bound  by  the  outlawry.  Id.  395. 

The  king  has  aot  the  poffeflion  of  freehold 
land  ;  for  he  cannot  grant  or  leafe  generally* 
2  RoL  808.  /.  1,5,  20.  Neither  can  he  plow 
t]ie  land,  to  fow.  Id.  /.  7.  Nor  feife  the  land  1 
Cor  then  upon  pardon,  or  reverfal  of  the  out- 
lawry, he  w^Hild  be  put  to  fue  livery.  Id.  L 
12.  Neither  can  he  cut  trees,  or  underwood* 
Id^  I.  10. 

A  man  outlawed^  may  make  a  feoffment, 

whereby 
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whereby  the  king  is  deprived  of  the  fable- 
quent  profits.  Id.  L  17.  But  this  is  intended 
of  a  feoffment  htior^  feifure  iot  the  king* 
I  Lrt;.  34. 1  Salk.  395. 

If  he  levies  a  fine  before  feifurc^  the  eftatc 
paffcs.  R.  I  Lev.  33.  Raym.  ij.  Or  makes  a 
bargain  and  fale*    Semb.  i  Lev„  .33. 

Before  feifure,  execution  may  be  upon  the 
land  by^Jegit,  Semb,  iLev.  33.  -R.  Hardr.  75* 
So,  if,  before  the  inquifition  returned,  he 
makes  a  leafe  bond  fide  iov  z^\2X\izh\Q  confidcr- 
ation.  is*  Hardr^  loi.  And.an  aflignment  by 
fuch  leiTee,  after  the  inquifition  returned^  will 
be  good*.    R.  Id. /^22. 

A  ftranger  having  title  before  feifure,  may^ 
enter  and  maintain  an  ejedtmcnt.   R.Id.  176. 

By  a  feofi^ment  after  feifure,  the  eflate  paffes 
to  the  feoffee,  tho*  the  king  fhall  have  the 
profits  during  the  outlawry*    i  Salk.  395. 

The  leffec  of  lands  fcized  by  outlawry 
fhall  account  for  the  profits,  (which  he  might 
have  received  without  his  default,)  to  an- 
other creditor  of  the  outlaw,  who  hath  an  in-* 
terefl  in  the  land.  Hardr.  106. 

Perfonal. chattels  are  forfeited  and  vcfted  in- 
the  king  by  the  outlawry,  before  inquifition 
found*  R.i  Sa/k.  295*  But  chattels  real,  and 
the  profits  of  land  are  not  forfeited,  till,  in- 
quifition found.     Id* 

Upon  an  inquifition  on  an  outlawry,  a  termi 
for  years  cannot  be  fold  by  the  Iheriff ;  for 
the  profits  only  are  forfeited  to  the  king. 
S^mb.  Bunb.  104. 

If  a  man  is  outlawed  in  a  civil  action,  and- 
there  ilfue  an  extent,  inquifition,  and  levari 

Vol.  11.  F  facias^ 
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/actas,  and  50/.  is  levied  thcrcon,it  may  not  Be 
paidto  the  plaintiff  on  motion,  tho'  the  de- 
fendant confents,  if  no  one  confents  for  the 
crown  ;  for  it  belongs  to  the  king  if  a  Icafe 
is  not  taken  out.     Buni.  38. 

Capias  Utlagatum. 

.  After  outlawry  returned,  the  plaintiff  <hall 
have  a  capias  utlagatum  againfl  the  defendant. 
Vide  ante  No.  5.  or  fpecial  againft  him,  his 
goods,  and  lands.  And  thereon  an  inquiti- 
tion  (hall  be  taken  and  returned.  5  Com.  Dig. 
2 1 5.  Vide  ante  pleading  in  debt,.  No.  6.  upoa 
this  rubje(5t  at  large* 

QJJ  ARE    IMPED  IT. 

« 

/.  fV/jat  Remedy  for  a  Cburcb. 

Remedy  by  law  was  provided  for  the  re- 
covery of  a  cbuFch,  or  for  its  revenues. 

By  the  comq;ion  law, there  were  three  Wfit* 
for  the  church  itfelf,  viz.  right  of  advowfon^ 
quare  impedit^  and  aflifc  of  darrein  prefent- 
ment.     2  Inji.  357. 

.  For  the  revenues  of  the  church,  the  par- 
fon  had  remedy  for  his  lands  and  tenements 
by  ^uris  XJtrum.  This  mode  of  proceed- 
ing is  now  feldom  if  ever  ufed,  as  the  parfon 
hath  all  the  fame  remedies,  by  trcfpafs, 
cjcdlment,  Gfr.  as  any  other  pcxfon  ^  and 
which  are  more  cafy,  fimple,  and  expediti- 
ous« 
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pus,  and  better  known  in  their  modeof  pro>» 
ceeding. 

II.  Right  of  Mviwfon. 

By  the  common  law^  in  all  cafes  where 
the  church  was  full  by  inflitution,  againfl  a 
common  vperfon,  or  by  inftitution  and  in- 
dudtion^  againfl  the  king^  the  rightful  patron 
would  lofe  the  advowfon,  if  he  did  not  recover 
the  inheritance  of  it  by  a  writ  of  right  of  ad* 
vowfon.  R.  6  Cq^  49,  zlnji.  357,  8,  Tho' 
the  prefentation  upon  which  the  church  was 
full,  was  made  by  ufurpation.  Tho'  the 
patron  was  an  infant,  y^>w^  covert,  Gf^.  6  Co. 
49» 

But  in  all  thefe  cafes  the  patron  ^feifed  of  the 
advowfon  in  fce,may  have  remedy  by  the  writ 
of  right  of  advowfon.     F.  N.  B.  30.  B.  F. 

So,  before  thtjiat.  de  donis  13  Ed.  i.  A 
patron  who  had  a  fee  fimple  conditional,  if 
he  was  oufted  of  the  advowfon  by  ufurpation^ 
ihould  have  had  a  right  of  advowfon. 

So,  if  he,  who  had  a  right  to  collate,  was 
oufted  by  a  plenarty  upon  a  collation  with- 
out title,  he  ihould  have  had  a  writ  of  right. 
6  Co.  .50.  a. 

'  A  right  of  advowfon  lies  for  the  advowfoa 
iof  a  vicarage,  prebend,  chapel,  Gfr,  as  well 
as  of  a  church.  F.  JY.  B.  31.  C  £. 
.  If  a  parfon  who  fues  in  the  fpiritual  court 
for  tithes  to  the  4th  part  of  the  advowfon  irr 
value,  be  prohibited  by  an  iftdicavii^  his 
patron  fhall  afterwards  have  a  right  of  ad^ 
vowfon.     Id.  30.  £. 

Pa  So 


So  It  lies  of  a  moiety^  or  third,  or  fburfFr 
part  of  a  church.  Id.  30.  D.  And,  by  com-^ 
mon  law,  of  a  Icfs  part ;  but  that  is  now 
Gufted  hy  Jtat.  Wefim.  z.  5.  jF.  N.  B.  30.  R. 

^i  A.  and  B.  are  feifed  of  an  advowfon, 
and  to  the  heirs  of  B^  they  may  join  in  a 
right  of  advowfon  for  the  benefit  of  hixn  who 
hath  the  fee^     Id^  30*  F. 

&ut  a  right  of  advowfon  does  not  lie  by  a* 
tenant  for  life,  or  years.  Id.  3:0.  JB*  Nor, 
by  tenant  by  the  gout tcfy^  or  in  dower.  Id^Nor, 
by  a  tenant  in  tai^l  iinoe  the^^.  de  donis,  tho'^ 
he  has  a  fee  expedlant.  Id. 

If  a  man  had  pisrchfafed  an  advowfon,  to 
which  hei^ad  never  prefented,  he  flioold  not 
have  had  a  right  of  advowfon  before  thc^at^ 
JVeJlm.  2.  5^  but  his  advowfon  was  loft»     z 

HoiJp  the  Pro£eeding  in  it  JhaU  be* 

In     a    right    of  advowfon,   the    proce/5^ 
ftiall   be  fummons,  and  grand  cape.      And 
the  fiimnions  fliall  be  made  upon  the  glebc^ 
which  (hail  be  feifed  into  the  Icing's  hands 
tipon  the  grand cape^     5  Com.  Dig.  343. 

The  plaintiff  (hall  count  of  the  pofleffidn- 
of  his  anceftor,  or  his  own  poffeffion.^  F.N. 
B.  30.  B.     And  ought  to  lay  the  e/pleej  ia 
the   parfon,  in  faking  tithes^  oblations^  ^c. 
Id. 

The  tenant  ^aH  come  and  make  defence. 
Id.  C.     And  fliatl  have  a  view  of  the  church « 

S  Com  .Dig.  2^Z' 
'  So  he  may  join  tht  mtye  by  battle^  or  ther 

grand  aflifc^     F.  N.  B.  30,  C, 
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In  the  cafe  of  th,e  ktng,  the  tenant  cannot 
tender  a  demy-tnark,  to  inquire  of  the  feifm 
^Hedged  by  the  Icing  in  his  court,  as  he  may 
ia  th^  cafe  of  a  common  perfoa.  Id.  31 .  D. 

* 

///.  jf^fe  of  Darrein  Prefentmekt^  - 

•  '  r-  * 

I.  When  it  titi.  t 

• 

Aaaflife  of  darrein  prejentmext  Mqs,  where 
a  mai>»  or  his  anceiiors  has  prefented  to  a 
church,  and  upon  a  fubfequent  avoidance, 
another  ufurps  upon  him- 

So,  by  tht ^at.  Wejim.  2.5.  the  heir,  or  he 
in  reverfion,  iliaJl  not  be  prejudiced  by  a  pre- 
fenlafiion  by  his  guarxlian,  or  by  tenant  in 
dower,  by  curtefy,  for  life,  or  for  years,  or 
by  the  donee  in  tail,  but  that  he  may  have 
iuch  a<ftion  poffcflbry  at  his  full  age,  or  whea 
Che  reverfion  comes  into  pofleffion,  as  his  an- 
ccftor  might  have  had  upon  the  laft  prefenta* 
tion  in  his  time. 

So  he  fliall  have  this  writ^  though  tfee  laft 
prefentation  was  made  by  tenant  by  the  cur- 
tefy, ia  dower,  for  life,  or  for  years ;  if  thofc 
tftates  did  nat  commence  by  the  grant  of  the 
plaintiff  himfdf,  F.  N.  B.  31,  G,  So,  if  a 
guardian  made  the  laft  prefentation  in  rightt 
of  the  plaintiff,  then  an  infant.  Id.  /.  Or  a 
ftranger,  by  uiurpatioo  upon  the  plaintiff, 
then  an  infant.  Id.  Or  a  ftranger,  by  ufurpa- 
lion  in  time  of  war,  rho'  the  plaintiff  was  of 
full  a^^^c.     Id. 


2^  Whii 
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2*  When  not.         .       ... 

An  aflife  of  darrein  prefentment  does  not  lie 
1)y  one  coparcener  againft  another*  F.  N.  J5* 
32.  ^.  Nor  if  tenant  for  life,  or  for  years, 
claims  by  a  leafe  from  the  plaintiff  himfelf* 
fd.  31.  /•  Or,  if  an  infant  purchafes  an  ad- 
vpwfon*  and  an  ofurpation  be  made  upoa 
him.  Id.  Or,  if  an  ufurpation  be  upoa 
a  feme  covert,  who  purchafed  the  advowion. 
2  Inft.  360.  So,  if  a  piirchafer  be  a  biftiop; 
&c.  Id.  358, 

3.  How  the  Proceeding  Jball  be. 

•  « 

The  proceeding  in  an  aflife  of  darrein  pre^ 

f(niment  is  conformable,  in  many  refpeds, 

to  the  proceedings  in  an  aflife  oi novel  dtjfeijin^ 

mde  Com.  Dig.  1  V.  tit/ijfife  of  Novel  DiJJetfm, 

and  Booth' ^  Real  ASlions.  21Q.  262. 

Byjiat,  Mag./Chart.  13.  i.t  fliall  be  coram 
Iiiji.  de  Banco  i  tho'  before  it  lay  in  B.  R. 
2  Inji^  27. 

Plenarty  is  no  bar  in  an  aflSfe  of  darrein 
prefentment^  any  more  than  in  quare  impedit^ 
if  it  was  not  for  6  naonths  l^efore^  the  writ 
purchafed,  by  \}Mjiat.  Wefm.  2. 5.  zinfi.  36Q* 

,'..•■-. 

IV.  ^are  Impedit.'  ^ 

•    ■    -  • ., . 

When  tfLiis:  -  ' 

-      •        .       *  *  J- 

^are  Impedit  is  an  aiuient^writ,  which 
lit  $  by  him,  who,  being  in  poiTeflion  of  aa 

advowfon 
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odrowfon  of  a  church,  Is  didurbed  In  his 
prcfcntation  to  it.  2  Inji.  356. 

By  thc^tf/.  JVeJim.  2.  13  Ed.  i.  5.  If  any, 
npt  having  right,  prefent  during  the  mino- 
rity of  an  infant,  in  ^the  time  of  tenant  in 
dower,  by  the  curtejfy,  for  life,  for  years,  ia 
the  time  of  tenant  in  tail,  &4:.  the  infant  at 
full  age,  he  in  reverfioq,  and  the  i/Tue  ia 
tail,  may  have  the  fam«  fen>edy  for  recovery 
ing  the  poflcifion  of  the  advowfon,  as  his 
laft  anceftor,  Gfc.  might  have  had  in  hr« 
lime^  The  fame  rcm^edy  is  iot  zfeme  covert^ 
or  man  of  religion,  if  the  ufurpation  be 
during  coverture,  or  vacation.  2  Inft.  353. 

And,  therefbre^  an  infant,  who  has  an 
advowfon  by  defcent,  after  his  full  age,  (hall 
have  a  quare  impeditt  or  darrein  presentment^ 
though  the  ufurpation  was  upon  niro  during 
his  minority.  2  Jnji.  358,  9.  So  an  infant 
may  fea^c  it  during  his  minority,  when  he  is 
out  of  wardship.  Id.  359. 

An  infant  (hall  have  a  quare  impedit^  if  an 
ufurpation  be  upon  him,  though  his  ancef- 
tor  purchafed,  and  never  prefented  to  the 
advowfon.  Td. 

So,  the  heir  of  him  in  rcverfion,  after  an 
ufurpation  in  the  time  of  tenant  by  the  cur* 
tefy,  in  dower,  for  life,  for  years,  tenant 
by  ftatute-mcrchant,  ftaple,  or  elegit.  Id* 
and  "Jon^  48,  So,  the  iffue  in  tail,  after  an 
ufurpation  in  the  life  of  tenant  in  tail. 
2 //t//,  359.  Jon.A^c).  So,  the  fuccclTor  of 
him  in  rcverlion,  if  an  ufurpation  be  upoa 
the  lefTce,  ^c'  Qi  an  ecclcfiallical  perfon. 
Bemb.  Jon.  48. 

F4  But, 
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But,  if  an  infant  purchafes  an  advowfon, 
and  an  ufurpation  be  upon  him,  he  is  not 
•within  jhis  ftatute.  2  /«/?•  358.  So  the 
•lelFor  himfelf  is  not  within  this  ftatute, 
though  the  heir  is,  when  the  ufurpation  is 
upon  his  leffee,  &c.  2  Inji'.  359.  Nor  a 
man  in  remainder,  nor  his  heir.  Id. 

A  fome  covert  (hall  not  have  aid  by  the 
•ftatute,  if  an  ufurpation  be,  during  the  co- 
•verture^    to  an  advowfon  purehafcd  by  heir. 

If  an  ufurpation  be  upon  a  bi(hop,  or 
other  ecclefiaftical  perfon,  his  fucceflbr  (hall 
not  have  a  quart  impedit ;  for  the  (latute  aids 
only  upon  an  ufurpation  in  the  vacation,  or 
when  the  anccftor  could  not  have  remedy  at 
the  time  of  the  ufurpation.  Semb.  "Jon.  47, 
49.  F.  N.  B.  34.  M. 

PROCEEDING  in  ^are  Impedtt. 

I.  The  Proce/s^ 

«  _ 

All  writs  of  advowfon  in  a  church,  viz. 
right  of  advowfon,  quare  impedit^  and  afSze 
of  darrein  prejentment^  by  a  common  perfon 
fhall  be  in  C  J5.  Reg.  29,  30.  But  a  quarQ 
impedtt  by  the  kipg,  may  be  in  JS.  R.  or  C.  JS. 

F.  N.B.-^z^  E. 

The  procefs  in  quare  impedit  is,  fummons, 
attachment,  and  diltrefs.  i  Brownie  158. 
2  InJl.  124.  And  by  the  common  law  it  was 
diftrefs  infinite.   2  InJi.  124- 

But  now  by  xht  Jiai^^MarL  52  JT.'j* 
c.  12.  if  the  defendant  does  not  appear,  nor 

caft 
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caft  an  eflbin  on  the  firft  diftrefs,  or  before, 
there  fliall  be  judgment  for  the  plaintiff,  and 
a  writ  to  the  bi(hop.  Though  upon  the 
fummons  or  pone,  the  defendant  was  not  funl- 
moncd,  but  niAi/  returned*  5  Com.  Dig. 
276. 

By  the  Jfaf.  of  Marl,  the  fherifF  ought  to 
make  fummons  by  good  fummoners,  and  re- 
turn their  names  upon  the  original,  i  BrownL 
158.  And  if  the  (herifF  does  not  do  it,  dif- 
m/lies  againft  him.  Id.  and  Dy.  353,  6. 

The  fummons  fliall  be  ferved  upon  the 
defendant,  or  at  the  church  door,  i  Brownj. 
158.  2  Mud.  265.  And  if  he  be  not  adU- 
ally  fummoned,  there  fliall  not  be  judgment 
upon  default  at  the  diftrcfs.  R.  1  Mod.  248* 
2  Mod.  264. 

If  there  are  two  defendants,  and  one  does 
not  appear,  &c.  upon  the  firfl:  diftrcfs,  the 
plaintiff  fliall  have  judgment- and  a  writ  to 
the  bifliop,  though  the  other  defendant  ap- 
pears, and  perhaps  fhall  have  a  writ  to  the 
bifliop  alfo.  2  Inji.  124^  5.  R.  Bendl.  pi. 
136.  And  if  all  the  defendants  make  de- 
fault upon  the  diftrefs,  the  plaintiff  (hall 
have  judgment  againfl  all,  for  all  are  fup-^ 
pofed^iflurbers.  R.  Mo.  81.  But  upon  de- 
fault after  continuance,  there  fliall  be  a  tf^ 
tringaSf  inftead  of  ^  petit  cape.  2  H.  4*  i.  b^ 

But  before  a  writ  to  the  bilhop,  the  plain- 
tiff ought  to  make  title,  and  there  fliall  be 
procefs  to  inquire  of  four  points.  R.  Mo.  8r» 
Vide  poji.  No.    11.      He  fljall   make   titlct 

Bendl.pl.  136,  207. 

At 
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«  « 

At  the  return  of  the  fummons,  or  fonf, 
the  defendant  may  have  the  common  eflbin* 
2  Inji.  125.  I  Brown/.  159,  Or  an  eifoin 
i/e  malo  LeSii.  Semb.  2  In/i.  iz^^  And  if 
there  are  fevcral  defendants,  one  may  be  ef- 
foined  after  another,  i  Brown/.  159*  But 
the  defendant  (hall  not  have  an  efibin  defer^ 
vitio  regis t  u/tra  mare.  2  Injl.  125.  I  Brownl. 
]6o.  Nor  (hail  have  protedion»  nor  his  age* 
I  Brown/.  160. 

J3y  xht  Jiat.  \z  JEd.  2.  7^*  2.  after  default 
and  re*fummon$,  the  defendant  fhall  not  have 
an  eflbin.  R.  Cro.  Car.  341. 

If  the  defendant  cads  an  eiSbin,  the  plain* 
tifFought  to  adjourn  it  for  fifteen  days,  other- 
wife  he  fhall  be  nonfuited.  i  Brown/.  159, 
Da/t.  81,  2.  And  at  the  day  givpn  by  the 
adjournment  the  defendant  need  not  appear, 
nor  before  the  return  of  the  difiringas. 
J  Broicn/.  159. 

By  the  common  law,  and  now  by  ihtjlat. 
art.fup.  chart.  15.  in  fummonfes  and  attach- 
ments, there  ought  to  be  fifteen  days  exclu* 
iive  at  lead  between  the  tejie  and  return,  in 
which  time,  at  twenty  miles  per  diem,  any 
one  may  come  from  the  extreme  part  of 
England.   1  InJl/  ^^'•j. 

By  Witjixit.  Marlb.  52  //-  3.  c  12.  In 
darrein  prejentment^  or  qitare  imfedit,  there 
ought  10  be  only  fifteen,  or  twenty-one  days 
before  the  return.  Or  a  longer  day  may  be* 
given  by  confent  of  parties,  2  InJl.  124, 
But  fuch  confent  ought  to  appear  upon  re-- 
cord.  Id. 

'     The 
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The  fummons  ought  to  be  teiled  the  fame 
day  it  ifiues,  that  there  may  not  be  any  pre*  ' 
juiiice  in  rcfpedt  of  Lapfe.  Reg.  30,  a.  Bro: 
S^u.  Imp.  151. 


•  ( 


2.   Original. 

An  original  in  quare  impeiit  may  be  fued 
i:et€ciefia^  which  always  imports  a  redlory, 
or  parfonage.  F.  N.  B.'^z  H.  So  it  may  be  * 
by  common  law,  or  at  leaft  by  the  Jiat^  ^ 
Wefim^  2.  c.  ^.  de  capelHs^  prebendisj  micariis^ 
hofpital\  priorat\  abbaf  et  aliis  domibus^  qua. 
junt  advocationibus  aliorum.  2  Inji.  263. 
iRol.  98.  And  therefore  of  ^Xi  archdeacon-^ 
ry.  R.  I  Leo.  205.  i  jind.  241^ 

The  writ  ought  to  name  the  advowfon ' 
trtly    as   it  is,     viz^    ecclejia^   vicar\    &c. 
F.N.  B.  32  H.  33.  F.G.     Yet,  if  it  be 
ia  the  disjundive,  ad  ecclejiam  Jive  bofpital\ - 
it  is  good.  R.  Cro.  EL  791. 

Yet  the  writ  may  be  general,  and  the 
count  fpecial :  as,  if  ^  quare  impedit  be 
brought  by  him  who  has  only  a  moiety  of 
the  advowfon,  or  the  advowfon  medietatis^ 
eccUJia^  the  writ  may  be  general,  prcefentare 
ad  ecclejiam^  and  the  plaintiiF  (hall  count 
upon  the  fpecial  matter.  F.  N.  B.  33.  ^» 
'   5  Co.  102.  b.  10  Co.  135. 

So,  if  the  plaintiff  has  only  the  nomina- 
tion, collation,  &c.  and  hot  the  right  of 
prefentation,  the  writ  Ihall  {vj  prafentare^ 
and  the  p!aintifF(hali  count  fpecially,  V.N.  B. 
3V  jB.  C.  D.E.  and  if  it  be  nominare,  it 
abates.  1  Brown/.  159, 

So 
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V 

•  •.  So  the  writ  may  fay  generally,  qua  ad  nof^ 
tram  JpeBat  danationem^  and  the  count  dc** 
clarcby  what  title.   ^  Com.  Dig.  277. 

But  if  there  be  a  diilin(5t  patron,  and  in- 
cumbent of  one  moiety,  or  part  of  a  church, 
and  another  patron  or  incumbent  of  the 
other  moiety,  or  part,  the  writ  is  good,  if  it 
is  fpecial  prafentare  admedieiai\  &c.  tcclefics. 
R.  10  Co.  135,  6.  An^  ad  ri£l0r  mfdUtat\ 
cr  medietai  reSor   is  of  the  fame  import. 

.  In  what  county  it  (hall  be  brooght*  Vide 
j4^ian,  Dtv.  XII.  No.  1 ,  &c» 

,  If  it  abates  by  death,  it  may  be  brought 
by  jfournifs  Accompts^  i  Brawn  I.  15&.  So 
fummons  and  leverance  lies,  if  one  plaintiff 
will  not  fue^     Jd. 

The  plaintiff  may  have  feveral  quare  imfe^ 
Sis  againft  every  defendant,  5  Com.  Dig. 
277. 

3.  Declaration  in  ^are  Imp  edit. 

If  one  defendant  appears  before  the  others, 
the  plaintiff  may  declare  againft  hitn  Jimul 
Wm^  &i;.   I  Brown/.  159. 

A  quare  impedit  (hall  be  brought  by  the 
king,  in  right  of  his  crown,  or  upon  a  title 
by  lapfe,  or  by  a  common  peribn.  5  Com. 
Dig.  277, 

Several,  who  have  the  fame  title,  may^ 
join.  Mo.  184,  A  man,  who  has  the  nomi* 
nation^  and  another,  who  hat  the  prefcnta^ 
tion^  may  join,  if  a  ftranger  prefents.   Dy. 

48.  a. 
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I 

48.  a.  m  marg.  Or  have  fevcral  quati  impe^ 
Sits.  Mo.  49.  Dak.  \%4 

An  executor  or  admin iftrator  may  have  a 
quare  mp^dit  upon  an  avoidance  in   the  Hfe- 
lime  of  the  tcftator,  &c>,  5  Com.  Dig.  2j2. 

If  a  grant  of  the  next  avoidance  .be  to  two, 
and  one  releafes  to  the  other,  the  releafee 
alone  may  have  a  quare  impedit,  R.  Mo.  467^ 

A  fuare  impedit  is  ufually.fued  againfithe 
patroo,  who  pre  fen  ts  the  incumbent  who  was 
prefented,  and  the  bifhop.  i  BrownL  159.% 
But  the  writ  does  not  abate,  if  the  bi(hop  is 
omitted;  and  therefore  it  will  be  well  to 
omit  him,  if  the  church  is  fulh  Hob.  320. 

Yet   the  bifllop,  if  he  is   omitted,    may* 
prefent    by    lapfe^    except    when  a  m   cd^ 
mittas    is  fued   by  the  plaintiff  within  fix^ 
months.  Semb.  that  the  biihop  may  prefent 
by  lapfe  thp'  a  ne  ^^^/V/JX  be  delivered  withia^ 
fix  months  ;  but  he  cannot  admit  the  clerk< 
of  the  party,  or  of  any  other  pfefented  within* 
fix  months,    5  Com.  Dig.  278.    To  the  laft 
point  cites  F.  N.  B.  4^.  L.     Sed  qu.  if  ho-v 
can  admit  any  one,    if  a  ne  admittas  is  deli- 
vered in  due  time  ? 

The  writ  may  be  agunft  the  patron  alone, 
omitting  the  incumbent ;  but  then  the  plain- 
tiff (hall  not  have  a  writ  to  the  biihop  .to  re- 
move him,  if  he  was  zdmitl^d^^  pendente  litf^ 

Co.  Lit.  344.  b.  F.  N.  B.  ^^:  C, 

In  a  right  of  advowlbn,  the  incumbent 
fliall  not  be  named.  H&b.  3  . 9.   Nor  (hall  be» 

removed,  if  the  plaintiff  recovers.  Id.  &  Sav* 
log.  .      > 

It  may. be  againH:  the  incumbent  alone, 
z  .where 
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where  the  patron  is  not  difturbed,  nor  h^9 
prejudice  by  the  fuit :  As,  in  quare  impedit 
upon  an  avoidance  by  (imony  of  the  incumb- 
ent.    Semb^  Lut.  1089,  -R.  3  Lev.  16,  206. 

In  quare  impedit  by  him  who  has  the  no« 
inination  to  a  church  in  the  prefentation  of 
an  abbot,  which  comes  to  the  king,  and  he 
prefentsaclcrk,  without  any  nomination,  the 
quare  impedit  Oiall  be  againft  the  incumbent 
alone ;  for  the  king  cannot  be  a  diflurber. 
jR.  Dy.  48.  a. 

So,  where  the  incumbent  is  collated  by 
Upfe^  or  is  the  only  difturber,  i  Leo.  45.  R^ 
2  Leo.  58.  Sav.  loS.  «S.  C  But  more  parti* 
cular. 

Alfo  Vide  7  Co.  26.  a.  S.  C.  There  it  was 
refolved  that  the  writ  fhould  abate,  for  va|U** 
Qus  reafons.  Alio,  that  the  patron  ought  to 
be  named,  but  this  was  not  collation  by 
lapfe,  the  bifhop  difclaiming,  except  as  or« 
dinary.  This  cafe  in  7  Co.  contains  great 
and  very  extenfive  learning  on  the  fubjedl,  and 
fecms  to  be  the  bcft  I  have  met  with  in  the 
books.  There  is  a  very  excellent  cafe  and 
very  full  in  Ho  A.  315.  Eivis  Knt.  v.  Arcb-^ 
bijhop  of  Tor k  and  others. 

As  to  the  doftrine  of  collating  by  lapfe^ 
Vide  Hob.  316,  317,  319,  G?r.  Vide  alfo 
Burn's  Ecclef.  Law.  ?*/>•  Advoufon^  1  V.  p. 
20.  &c. 

Jt  (hall  be  sgainil  the  incumbent  alone  in 
every  cafe,  where  the  intercft  or  eftate  of  |he 
patron  is  not  devcfted  by  the  judgment  in  the 
quare  impedit.  R.  7  Co.  26.  a.  And  it  is  fafell 
not  to  make  more  defendants  than  oeceiTary. 
Hob.  320. 

If 
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If  the  patron  is  not  named^  a  defendant 
when  he  ought^  if  it  be  not  pleaded  in  abate- 
ment, it  ihall  not  be  error.  R.  2  Cro.  651. 
So,  where  the  king  is  patron,  it  thall  befued 
againft  the  prefentee  only.     Keil.  53'^* 

4.  Muji  Jhcw  a  Tattle  to  the  Advowfvn. 

The  plaintiff  in  quare  impeJit  mu(k  alledge 
a  title  to  the  advowfon  in  fome  one,  from 
whom  he  claims  by  defcent.  H06.  i32,  fFide' 
infra)  For  a  prefentmcnt  without  a  title  to 
prefent  is  not  fufficient.  Faug.^7.  And  ge- 
nerally it  ought  to  alledge  a  feifm  in  fee. 
But,  that  he  was  feifed  generally,  (hall  be 
intended  in  fee.  8  H,  5,  4,  b.  So  feifin  for 
life  is  fufiicient,  Semb.  Id.  I  conceive  thfce 
is  not  a  doubt. 

Seifin  by  purchafe  is  fufScient.  Or  by 
grant  of  the  next  avoidance.  Id.  &  Lut.  i. 
Or  by  grant  of  an  cftate  for  life,  for  years, 
or  other  particular  eftate.  Semb.  5  Co.  98,  a. 

Here  1  conceive  there  is  not  a  doubt. 

Or  he  may  alledge  a  title  to  the  advowfon 
in  himfelf.  Hob.  lo^.  And  a  title  to  the  ad- 
vowfon, as  well  as  prefentmcnt,  ought  to  be 
allcdged  in  the  cafe  of  the  king,  as  well  as  of 
a  common  perfon.  Faug.  ^j.  So  the  king 
ought  to  alledge  in  what  right  he  is  feifed. 
I  Leo.  227. 

If  the  plaintiff  claims  by  a  gift  in  tail,  he 
mud  alledge  a  title  to  the  advowfon  in  the 
donor,  and  derive  his  title  under  the  donee« 
Hut.  31, 

If  the  plaintiff  claims  a  right  to  prefent 

againlt 
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againft  common  right,  he  muft  {hew  the 
commencement  of  it:  As,  if  healledges  pre- 
fentations  by  turns,  he  muft  fliew  how  this 
commenced  I  by  prefcription,  compofition,  or 
otherwife*     X)y*.  299.    3X^^.163,  4* 

Yet  if  j4,  was  feifed  of  a  manor  to  which 
an  advowfon,  viz.  to  prefent  twice,  belongs, 
&c.  it  is  fufficient,  for  this  fhews  a  prefcrip- 
tion. R.  Dy.  299.  a. 

The  plaintiff  muft  fliew  whether  the  ad- 
vowfon  be  appendant ^  or  in  grofs.  Semb.  Lut. 
J.  Vaug.  7,  8.  But  if  the  king  intitles  him- 
felf  to  aprcfentation  by  a  fimoniacal  contradi, 
it  is  fufficient  to  alledge  a  prefentment  by  fuch 
a  one,  cui  de  jure  pertinuit,  without  ftiewing 
what  title  he  had  to  the  advowfon  ;  for  the 
king  n  a  ftranger  to  it.  Setni.  Lut.  1093.  I 
conceive  this  is  clearly  law. 

If  the  plaintiff  alledgcs  that  he  was  feifed 
of  the  advowfon,  fciiicet  to  prefent  every  firft. 
turn,  it  will  be  good.  R.  Mo.  S6y. 

The  plaintiff  muft  fliew  a  title  in  himfelf 
before-the  avoidance ;  and  therefore  if  the  ac- 
ceptance of  a  plurality,  by  which  the  church 
is  void^  be  alledged  at  a  day  before  the  grant 
of  the  Aext  avoidance,  by  which  the  plaintiff 
claims,  it  will  be  bad.  jR.  ajter.verdt£l  for 
the  plaintiffs  Dy.  I2()l  h.  Bend.  pi.  jq. 

If  there  are  ieveral  plaintiffs,  and  they  vary 
in  title,   the  urit  abates.  R.  Mo.  184. 

l\  tenants  in  common  make  compofition 
to  prelent  by  turns,  the  plaintiff  in  his  count 
mull  mention  the  cbOipofition,  if  quare  im-^ 
pedit  is  brought  before  the  compofition  is 
executed,  /.  e.  by  each  having  prefentcd   in 

turns 
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turns  ;  but  if  quare  impedit  Is  brQtight  after 
compofitipn  executed^  it  need  not  be  men* 
tioned.  Dy.  2g.  a. 

But  by  Dy.  259.  b.  299.  b.  It  fliould  feemi 
that  in  every  cafe  where  the  plaintiff  (hews  a 
right  to  prefent  by  turn,  he  ought  regularly 
to  fliew  how  fuch  right  commenced,  by  pre- 
fcription^  cbmpofition,  or  other  wife. 

It  may  commence,  between  parceners^ 
joint-tenants,  and  tenants  in  common,  by  re* 
cord,  or  by  deed.  R.  i  Salki  43. 

A  compofition  by  parceners  need  not  be 
(hewn  ;  for  it  may  be  without  deed.  Dy.  294 
a.  I  Salk-.  44. 

Where  the  plaintiff  claims  a  turn  to  an  ad-^ 
vowfon  appendant,  he  need  not  (hew  the 
comndencement  of  the  prefentation  by  turns^ 
whether  it  Was  by  prefcription,  compofition, 
or  otherwife  5  for  the  appendancy  imports  a 
prefcription.  Dy.  299.  And  the  plaintifFmay 
claim  the  entire  advowfon  when  it  is  his  tarn. 
22.   1  Brown/i  165. 

In  quare  impedit  by  a  grantee  of  the  next 
avoidance,  he  mufl  fhew  that  it  is  the  next 
avoidance.  Semb.  Dy.  129.  b.  This,  I  ap- 
prehend is  law. 

5i  T*be  ^Plaintiff  muji  alledge  a  Frefentmenti 

The  plaintiff  in  quare  impedit  ought  always 
to  alledge  aprefentment  by  himfelf,  of  by  his 
anceftor,  or  fome  otherunder  who/n  he  claims. 
Vaug.  5^,  17,  ^'f.  Tho'  the  advowfon  be  vcfted 
in  the  patron  by  ait  of  parJiament^  S^emb.  3 
Jatv.  436.  Cont.  21  -E^*  4-  3.  b^    And  regu- 

VoL.  II.  G  larly 
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larly  a  pfefcntment  ought  to  be  alkdgcd  fc> 
have  been  by  him  who  has  the  inheritance. 
5  Co.  gy.  b.  But  it  may  be  alledged  to  have 
Been  by  him^  from  whom  the  plaintiff  claims. 

If  a  prefcntment  be  alledged  by  a  tenant  for 
Kfe,  for  years,  or  other  particular  tenaftt,  it 
is  fufScicnt  for  him  in  reverfion.  5  Co.  98,  a. 

So,  if  the  plaintiflTfliews  a  grant  of  the  ntxt 
avoidance,  and  alledges  a  prefthtment  by  a 
grantee,  it  ia  fuffieicnt  for  him,  who  claims 
under  the  grantor;  for  he  prefcntcd  in  right 
of  the  grantor.  5  Com.  Dig.  28  r. 

A  purchafer  may  allcdge  a  prefentment  by 
the  vender.  2  Injh  356* 

In  quarc  impedit  by  tenant  for  life,  or  year^, 
it  is  fuffieicnt  that  the  plaintiff  allcdgcs  feifin 
in  the  kflbr,  the  demife,  and  a  prefentment 
by  the  leflee  himfclf^  Dub.  Hab.  2S5.  R. .  r 
Leo.  230.  I  am  inclined  to  think  there  is  not 
much  room  for  doubt- 

The  plaintiff  may  alledge  prcfcntments  by 
the  grantor  and  the  grantee  of  a  particular 
eftate,  and  it  will  not  be  doubte.  5  Gc.  98.  a. 
Cro.  El  518. 

If  the  plaintiff  alledged  2t  prefentment^ 
without  a  precedent  title,  he  mufl  fay  that  it 
was  tempore  pads,  i  Mod.  230.  But  he  need- 
not,  if  a  precedent  title  be  alledged.  Id. 

If  a  prefentment  be  alledged  by  a  common 
perfon,  he  mufl  fay  that  the  clerk  was  thereon 
iiiftituted,  and  indufted*  Bend.  pi.  297. 

If  by  the  king,  or  by  him,  who  intitles 
himfelf  by  the  king,  that  he  was  injlituted  is 
fuffieicnt.  Id. 

2  The 
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The  laft  prcfcntment  regularly  (hall  be 
mentioned,and  therefore  if  the  bKhdp  prefcnts 
by  hpjif  upon  the  next  avoidance,  the  patron 
in  quare  impedit  (hall  make  mention  of  that. 
3  Le0k  iS.Dalt.  75,  Biit  if  there  be  an  ufurpa-^ 
tion  upon  the  king,  a  grantee. of  the  next 
avoidance  need  not  mention  that,  but  only 
the  laft  prefentation  by  the  king«  ^  Coffi.  i)igi 

280, 

The  crown  as  well  as  a  fubjedl  muft  al- 
ledge  a  prefentation  ;  and  a  commendam  reti^ 
nereis  not fdfBcieiit.  Stra. ioo6i  But  the  want: 
of  it  is  cured  by  verdidli  Hid. 

6.  T'Jlfe  Plaintiff'  muft  alledge  Dijiurbance, 

The  plainti(Fin  quare  iinpedit  ought  to  al- 
ledge a  diftiirbance.  And,  if  it  be  by  an  ex- 
ecutor or  adminiftrator  upon  an  aVoidaiice  in 
the  life  of  the  teftator,  ^c.  a  difturbance  in 
the  life  of  the  teftator^  ^c.  is  fufiicient.    R. 

Sav.  95.  Lufi  2; 

But  the  plaintijfF(hall  not  £ay  in  retardation^ 
executionis  teftaHientii  R.  Savi  95.  i?,  i  Leoi 

205. 

7.  P/eas  in  ^are  Imptdit.- 

In  Abatement  .-^-^^Misnomer^  &Ci 

To  a  declaration  iri  gua^e  impedit  the  de- 
fendants may  imparh  And  afterwards  may 
join  in  plea,  or  plead  feverally*  Bro.  ^.  Imp.. 

J  575  165. 

The  defendant  may  plead  in  abatement,  pr 
tothea<^ion« 
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An  ordinary  cannot  plead  in  abatcnldnfV 
or  caft  an  cffoin,  without  making  himfclf  sc 
difturber,  Ho6.  200. 

In  abatement  the  defendant  may  plead^  that 
the  plaintiff  or  defendant  is  mifnamed,  or  has 
2  fallc  addition  to  his  name.  Bend,  pi .  109. 

So  the  may  plead  variance  between  the 
count  and  ^vrit»  Salk.  559.  That  there  arctwa 
churches,  and  neither  without  addition,  &c. 
or,  that  the  church  is  mifnamed.  5  Com. 
Dtg>  zdo. 

The  hncumbent  may  ptead  in  abatement^ 
thc.t  fuch  an  one  is  not  named  a  defendant, 
when  he  ought  to  be.  7  Co.  25.  i.  Hob.  316. 
Vide  ante  No^  ^. 

But  the  bifhop  cannot  plead  in  abatement, 
that  the  patron  is  not  named.    Hob.  2^7* 

He  may  plead  another  ijuare  impeSt  de-^ 
pending  for  the  fame  difturbance.  R.  I 
Brown/.  163.  So,  tho'  it  is  for  another  dif- 
turbance for  the  fame  avoidance.  R.  Hob. 
I  37.    Or  adds  another  dcfcrniant.     R.  Hob^ 

So  he  may  plead  in  abatement  darrein  pre^ 
Jentment.     5  Coin.  Dig.  281. 

8.  Pknarty.^ 

So  he  may  plead  plenarty,  before  the  writ 
purchafed,  of  the  prcfentmcnt  of  the  plaintiff 
himleff.  ^h.  D.  L  \i.  c.  42.  §  20.  Tho"^ 
he  does  not  fay,  that  the  plenarty  was  for 
fix  months.  Id.  R.  by  common  law;  for  by 
inftitution  and  indudlion,  or  by  inflituti- 
on  only,  againfl  a  common  pcrfon,  the 
church   is   full,  and   the  plaintiff  fhall  lofe 

his^ 


Ills  prcfenlation  bac  vice  for  ever.      R.  6  Co^ 

So  he  may  plead  plcnarty  for  6  months 
before  the  purchafc  of  the  writ,  of  the  pre- 
fentment  of  the  defendant  himfelf,  Tb.  jD, 
/.  ii-^^.  42.  §  22.  Or,  of  the  prefentment 
of  a  ftranger,  Co.  Ent.  498.  b. 

By  the  commoo  law  plenarty  before  the 
writ  for  any  time  was  a  good  plea.  2  /»y?. 
363. 

But  by  the Jfat.  Wejint.  z.  c.  5.  it  mufl:  be 
a  plenarty  for  fix  months.  And  it  ought  to 
be  fix  months  before  the  firft  writ,  rf  another 
writ  be  fued  hy  jour fisys  <icccmpts.  ^b^  £).  /• 
a  I.  r.  42..  §  8^ 

But,  generally,  plenarty  is  no  plea  again  ft 
the  king.  2  Inji.  361,  Tho'he  claims  in  right 
of  his  ward,  &c.  and  not  in  jure  corona.  Id. 
&  R.  I  Leo.  226. 

Yet,  if  the  defendant  alledges  a  right  of 
advowibn  in  himfelf,  he  may  plead  plenarty 
for  fix  months  againft  the  king.  Tb.  D.  l.ii. 
jc.  42.  §  7,  17.  Dub  §  3.  Why  is  not  this 
law  ? 

So,  by  the  law,  plenarty  fhall  be  a  good 
plea  againft  the  queen,.   2  Inji.  361, 

Plcnarty,  upon  a. collation  by  a  bi (hop  by 
wrong,  is  no  plea.  R.  xAnd.  24^.  Scv.  118. 
5o,  tho'  the  bifhop  collated  after  9  If^pfi* 
Dub.  I  And.  243.  Ef^Je  hoc  ? 

If  the- defendant  pleads  plcnarty,  he  muft 
ihcvv  of  whofe  prefentment.  7b.  D.  I.  \\.  c. 
42.  §  2.  And  at  what  time.  Id.  So,  regiilariy 
if  the  defendant  pleads  plcnarty  of  the  prc- 
Jfenunent  of  an  ecclefiaftical  perlbn^  he  ought 
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t^  (hew  the  right  6f  patronage  in  hitp.     Id.  % 

4i  5.  So,  if  he  pleads  plenarty  of  the  pre- 
fentment  of  himfclf  by  fuch  an  one.  Jl. 
1  Brown/.  162. 

But  a  lay  patron  may  plead  plenarty  of  hia 
own  prefentmcnt,  without  (hewing  a  right  to 
the  patronage  in  hiin.     TA.  D.  i.  ii.  r.  42^ 

§  4- 

Plenarty  (hall  not  be  intended^  if  it  is  no( 

pleaded.  Ion.  332, 

9.  P/eas  in  Bar. 

tn  bar  of  a  guare  impeditf  the  biftiop,  ta 
{hew  he  is  not  a  difturbcr,  may  plead,  that  he 
claims  nothing  but  as  ordinary.  The  ordi-- 
nary  muft  difclaim,  or  admit  himfelf  a  dif- 
turbcr.    5  Com.  Dig.  281.  Pide  ante  No.  7, 

If  he  rcfufes  a  clerk  without  caufe,  he  is  ^ 
difturbcr.     1  Leo.  230, 

Theclcrk  may  plead  that  he  claims  nothing 
but  zs  perfona  imperfonaf  ex prafefitatione  of 
Inch  an  one,  7  Co. ,26  a.  Vide  Entries  to  i#. 
R^y.  Rep.  459,  for  this,  and  collation  by 
iapfe.         , 

The  bifliop  may  plead  collation  by  lapje. 
Vide  Entries  L.  Ray.  Rep.  459. 

Upon  a  plea  by  the  bifhop  that  he, claims 
nothing  but  as  ordinary, the  plaintiff  (nay  have 
judgment  againll  him,  with  a  writ  10  the 
bifliop,  but  cej/at  executio  till  the  other  pleas 
are  determined.  Vaug.  6.  Hob.  320.  KeiL  43, 
a.  n)idepoJi.  No.  12. 

If  a  cefat  executio  is  not  entered,  it  is  only 
form,    R.  I  Rol.  363.  iJut  if  there  be  t\ot\ 
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ce^atitxecutioM  is  cfror,  if  execution  be  befotre 
the  other  pleas  arfe  determined.  Id. 

Every  other  defendant  may  picad  quod  non 
impedivit.  Win.  Enf.  709.  Vviug.  58. 

If  the  biffaop  difclaims,  and  the  plaintiff 
4oe6  not  accept  his  difclaifner^  but  will  main- 
tain him  a  difturber^and  it  is  found  againft  the 
plaintiff,  he  iliall  not  have  a  writ  to  remove 
a  clerk  collated  pendente  lite.  Kob^  320- 

If  one  defendant  pleads  nen  impedivit^  and 
it  i^^fbund  againft  him,  there  ^all  be  a  writ 
to  the  bifhop  with  a  ceffat  execution  *till  the 
plea  between  the  others  is  determined,  i 
Brown L  1 59-, 

The  plaintifi^  upon  fuch  plea  may  have  a 
writ  to  the  bi&op,  or  by  replication  main- 
tain the  diilAarbanceinorder  to  have  damages. 
^aug.  58^ 

The  defcadai^t  may  plead  in  bar  a  releafe^ 
Or,  that  he  is  parfon /«;/>tfr/ZM^f^,  and  traverfe 
his  cefignation^   5  Com.  Di^.  282* 

If  the  incumbent  pleads,  that  he  is  perfona 
imperfonatCy  be  ought  to  fay  of  whofe  pre- 
fentation.  Hob.  320. 

The  defendant  may  plead  in  bar  a  prefen- 
tation  upon  title  and  traverfe.  Bat  if  the  in- 
cumbent pleads  a  prefentation  of  fojch  an  one^ 
be  cannot  make  titje  except  to  the  fame  pa- 
tron, by  whom  he  was  prcfexxted.  Ion.  5.  Hob^ 
321.  And  therefore,  if  he  pleads  himfelf  to 
be  perjona  imperjonat^  of  the  prefcntment  of 
fuch  an  one,  the  pluntifFmay  reply  that  he 
was  not  prefented  by  him.  R.  Ion.  5.  But 
it  will  be  more  formal  to  fay,  that  he  is 
fioi  perjbna  imperfonata,  or  to  fl^cw  by  whom 
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he  was  prefentcd,  and  then  Craverfc  the  prc^ 
icntment  allcdged,  Hob.  32i.,  Yet  the  oth^f^ 
way  is  fufficient  on  a  general  demurrer.     Id. 

By  common  law  the  incumbent  or  bifhop 
{liall  not  plead  to  the  right  of  patronage;  fop 
every  one  ought  to  pk^ad  apt  matter>  and  fee 
has  nothing  in  the  patronage.  ^Com.  Dig. 
282, 

Yet  by  tht J}at.  25  EJ.  3.^.  7.  To  avoid 
feint  pleading  in  the  patron,  the  archbiihop, 
biHiop,  Sfr,  and  poiTeflpr  may  counterplead 
the  title  of  the  king. 

And  therefore  every  incumbent  indituted 
and  induded  may  plead  to  the  right  of  advovyr- 
^n.  y  Co.  26.  a,  Ho&.  319.  So  an  incumbent 
by  collation.  JIoA.  319.  So,  if  he  be  infti- 
tuted  ;  for  by  inftitrution  the  church  is  full 
-againft  a  common  peffon  ^  and  iht  Jlat.  25 
j£^.  3.  ^.  7,  by  equity  extends  to  common 
perfons.  7  Co.  26,  a.  Lfy.  i,  h^in  tnarg. 
Otherwife,  if  he  was  only  prefented.  R.  Dy. 
J .  i.  Or,  in  the  cafe  of  the  king,  was  only 
inftitpted.  Ho^.  3  » 9.  For  he  cnuft  in  the  cafe 
pf  the  king,  be  indu(5ted, 

Or,  if  ^fter  inftitiuiqn  he  refigns,  or  is  cre- 
ated a  bifliop,  pending  the  writ.  Dy.  i.  b.  in 
piarg.  Hob.  319.  But  Vhp  incumbent  fl^all 
liot  only  counterplead  thp  king's  title,  but 
Ihall  alfo  make  title  tp  himfelf.  Hob.  319. 
y^ide  infra.  And  muft  (Jicw  jiimfplf  poffcflbr. 
Ri  Dy.  293.  tf. 

By  the  Jat.  25  Ed.  3.  c.  7.  Ati  arch- 
biflhop,  or  bifhop,  who  collates  by  laffe^  may 
fnake  title  to  the  patronage  in  a  quare  impedir 
|)i  ought  by  the  king.  JHi?^.  318.   So  \i\  square 

imt>edit 


C  «9   3 

tmpedit  hy  a  common  perfon,  who  is  not  the 
rightful  patron,  where  the  biftiop  prefcnts  by 
laffe.  Hob.  319. 

But  an  ordinary,  who  has  not  collated  by 
hpfe^  cannot  plead  to  the  right,  fince  the 
fiat.  25  Ed.  3.  any  more  than  by  the  common 
law.  R.Jd.  &  Ion.  5. 

In  quare  tmpedit  the  defendant  is  aftor, 
and  may  have  a  writ  to  the  bi(hop,  if 
judgment  is  for  him,  as  well  as  the  plain- 
tiff, Faug.  7.  And  when  the  defendant 
is  z&oVp  and  requires  a  vfvlt  to  the 
biihop,  he  muft  make  a  title  in  liimfelf,  as 
well  as  the  plaintiff.  */^/.  And  therefore  he 
muft  alledge  a  title  to  the  advowfon.  Id.  8. 
Vide  ante^  No.  /^.  A  prefcntation  in  him- 
felf,  or  another  under  whom  he  claims. 
Id.  y.  Vide  ante,  No.  5. 

Sot  where  the  defendant  has  prefented, 
and  his  prefentee  is  inftituted  and  inducted, 
fo  that  a  writ  to  the  bifliop  for  him  is  pot 
ncceffary,  \ic  is  Dot  then  regarded  as  an  ador. 
Vaug.  7.  And  therefore,  if  the  defendant 
Gontrovierts  the  title  alledged  by  the  plain- 
tiff, and  does  not  ftand  upon  his  own  title, 
he  may  alledge  a  title  pro  forma,  and  that 
his  clerk  is  indadted,  without  alledging  a 
prefentment  in  himfelf.   R.  Vaug.  ij. 

If  the  defendant  demurrs  to  the  plaintifFs 
count,  which  is  adjudged  infulficicnt,  the  de- 
fendant (hall  have  a  writ  to  the  bifliop,  with- 
out making  titld.  Dy.  24.  b. 
•  \i^  2L  quare  impedit  by  the  king,  if  the  de- 
fendant (hews  a  leafe  by  the  king's  anpcilor  10 
A.  and  that  during  his  poflcfiion  JS.  prefeniod 
Jiim,  it  is  fufiicieht,  without  (hewing  a  title 
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and  himfclf  now  prefcnted,  and  parfon  im- 
parfonec,  he  need  not  travcrfe  that  the  church 
is  vacant  by  the  j  romoti  )n  ;  if  he  Hoes,  it 
may  be  paiTed  over,  and  liTue  taken  on  the 
avoidance.   Stra.  837. 

If  the  biihop  pleads  that  the  king  made^. 
dean  of,  &c.  whereby  he  becamr  joffeffcdof 
the  church  in  queftion,  he  mufl  Ihew  that  the 
church  is  a  member  of  the  dea  cry^    Lid. 

Subfcribing  the  articles  need  not  be  averred 
in  the  plea,  nor  in  the  d  claration.  Hid. 

10.  Replication. 

If  the  plaintiff  replies  to  the  defendant's 
title,  it  is  not  fufiicient  to  deftroy  the  de« 
fendant's  title,  without  maintaining  his  own 
title.  Vaug.  6c.  Tfao'  the  king  be  plain tiflF* 
JR.  Vaug.  61. 

But  where  the  king's  title  appears  (being 
found  by  office  or  other  matter  of  record) 
there  the  king  may  relinquiih  his  title,  being 
eflablidied  by  record,  and  traverfe  the  de« 
fendant's  title.  Vaug.bz. 

If  a  bi(hop  pleads,  nothing  but  as  ordinary^ 
and  dies,  another  defendant  may  fugged  hii 
death  on  the  roll,  and  pray  that  the  plaintiff, 
may  reply,  and  if  he  be  nonfuited,  it  (hall 
be  peremptory*  iL  S^alk.  ^^g. 

1 1 .  judgment  in  ^are  Impedit. 

In  a  quare  impedit  by  the  king,  the  Attor^ 
ney  General  may  enter  a  nolle  projegui,  1  pon 
which  there  (hall  be  judgment,^^^^^/ defends 
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a»ts  eant^e  die.  Town/.  lud.  iyy^  ?•  Sa^ 
if  there  t)e  judgment  againft  the  king  upon  a 
vcrdid  or  demurrer.  Id.  179. 

If  the  ptaintifF  is  nonfuited^  it  is  peremp- 
tory,  and  the  defendant  (hall  have  a  writ  to 
the  bifhop.  i  Brownl.  i6t.  And  if  any  de- 
fendant bars  the  plaintiff  his  adion  fails.  Id. 
i6i»  2« 

In  quare  tmpidit  by  the  king  or  a  common 
perfon,  if  the  ordinary  claims  nothing  but  as 
ordinary,  there  (hall  be  judgmen^t  againft  him 
Vfiih  2L  cejat  executio  quou/g ;  &c.  Hoi.  igS^ 
Vide  ante  Nc.g. 

If  the  plaintiff  does  not  accept  his  difclaim- 
er,  but  maintains  him  to  be  a  difturber,  and 
he  is  found  fo,  there  (hall  be  judgment,  and 
the  ordinary  will  be  fubjedt  to  anfwer  dam- 
ages. H06.  320. 

If  it  is  found  againft  the  plaintiff,  he  (hall 
be  barred,  and  cannot  have  judgment,  or  a 
writ  to  the  bi(hop.  Id.  Tho'  the  biihop  col- 
lated by  laff/e  pendente  lite^  and  fo  the  clerk 
collated  (liall  not  be  removed.  Id. 

If  the  patron  and  incumbent  confefs  the 
aQion,  or  nil  dicunty  G?r.  there  (hall  be  judg- 
ment for  the  plaintiff,  and  a  writ  to  the 
bi(hop.  So,  if  judgment  be  given  againft 
them  upon  dvmurrer.      5  Com.  Dig.  284. 

If  a  verdidt  in  quare  impedit  be  found  for 
the  plaintiff,  the  jury  ought  to  enquire  ex 
ojjieio  of  4  points,'y/s.  1  (It.  Whether  the  church 
be  lull.  20  Of  whofe  prefentation.  3d.  The 
val  e  of  the  churchy  4,  How  long  vacant. 
Keil.  57.  ^^ 

And 
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And  this  fincc  xhejiai.  Wejtm.  2.  c.  jf/ne^t 
by  the  common  law.  Heb.  3  «8, 

So  there  (hall  be  a  writ  of  inquiry,  upon  a 
jiidgment  by  default  or  upon  demurrer,  to  en- 
quire of  thofe  four  points.  Dy.  241.  b.  Or, 
after  a  verdi<3:,  if  the  jury  omit  it,  l^ownfi 
lud.  191  •  Dy,  135.^..  And  till  this  is  exe- 
cuted, the  writ  to  the  biihop  ftays.  i  BrownL 
Ent.  327. 

An  inquifitioti  which  findts  the  thurch  full 
of  the  prefen  ration  of  a  ft  ranger,  does  not 
hurt.     Dy.  yj.  a. 

After  a  vcrdid  before  juftice$  of  affifc,  by 
Xhtjiat.  Wejtm.  2.  c.  "t^o.  Jiat.  izEd.  2.r.  4. 
14  Ed.  3.  c.  lb.  the  juftices  may  give  judg- 
ment immediately,  and  award  a  writ  to  the 
bi(hop.  Or  it  may  be  given  in  C.B.  And 
error  may  be  to  the  judges  of  aflife,  or  to  the 
judges  of  C.  B.    5  Cbm.  Digi  285. 

If  judgment  be  given  for  the  plaintiff  to  re* 
cover  his  prefentation,  execution  fhall  be  by 
a  writ  to  the  bifliop.  Id.  Videpofi.  No.  J2. 

If  it  \t  given  for  damages,  as  it  may  by  the 
Jiat.  Wejim.  2.  c.  5.  Execution  (hall  be  by 
Ft.  Fa.  or  Elegit,  i  Brcitnl.  158.  But  not  by 
capias  adfatisfaciendum.     Id. 

If  in  a  quare  impedit  between  common  per* 
fons  a  title  appears  for  the  king,  judgment 
fhall  be  given  for  the  king,  and  a  writ  to  the 
bifhop  for  the  king's  clerk.  So,  in  a  quare 
impedit  by  the  king,  if  the  iflue  be  whether 
the  king  is  leifcd  of  the  advowfod  of  B.  and  it 
is  found,  that  he  is  fcifed  of  two  turns,  and 
the  biihop -of  the  other  turn,  wd  it  appears 

to 
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to  he  the  kiDg'8  torn,  there  ihali  be  judg- 
floent  for  him. 

,  But  if  a  titU  for  the  king  appears  by  the 
defendant'3  plea^  there  ihall  not  be  a  writ  fof 
thel»ftg^s  ckrk,  without  the  plaintidPc  con- 
f^flion  of  his  title  upon  record*  5  Com.  Dig. 
285. 

Jttdlgment  by  the  coaimon  law  was  only  for 
recovery  of  the  prefentation,  and  a  writ  to  the 
biftiop.     5  C^.  58.  ^. 

By  the  Jlat.  fFeJim.  e.  c.  5.  the  plaintiff 
^all  alfo  recover  damages.  Id.  Butfincethe 
ftatute^  the  plainti6F  may  waive  the  benefit  of 
it,  and  take  his  judgment  at  common  law.  JR. 
5  Co.  59.  a. 

J 2.  Writ  to  the  Bijh^p. 

After  judgment  in  guare  impedif,  the  plain-' 
tiff  or  defendant^  for  whom  the  judgment  is 
given,  (hall  have  a  writ  to  the  bifhop  to  admit 
his  clerk,  if  he  be  not  before  inAituted  and 
indudcd.  F.  N.  B.  38.  B.  And  it  (hall  be 
diredted  to  the  fame  bi(hop,  who  is  defend* 
ant.  Id.  I  Brown/.  159.  Or,  if  he  be  patron, 
to  the  metropolitan r  Dy.  353.  ^-  For  it  (hall 
fee  to  the  one^  or  '  the  other  at  the  plaintiff* 
elcftion.  5  Com.  Di^.  285.  Or,  if  the  bifhop 
is  abfent,  or  out  ot  the  realm,  to  the  guardian 
cxf  the  fpiritualties.  Dy.  77.  a.  350.^. 

If  the  Arcbbifhop  of  Canterbury  is  plain- 
tiff, it  (hall  be  to  the  Archbilhop  of  Tork.. 
fer  Holt^  Sho.  329. 

It  may  be  to  the  archbi(hop  upon  a  judgr- 

meAt 


C  96   ] 

mcftt  in  quareimpeditin  Wales',  for  it  is  wkhia 
his  province.  R.  yones  332. 

But  the  defendant  (hall  not  have  a  writ  to 
the  bifliop^  if  the  quare  impedtt  abates  for 
form.  F.  N.  B.  2^'  H.  So^  if  the  patron 
makes  default  to  the  dtjlringas,  he  (hall  not 
have  ity  though  it  abates  by  the  incumbent's 
plea.    Id.    Semb.  Cont.  Bend.  pi.  1 36,   207. 

So^  if  a  quare  impedit  abates  for  form^  mtf' 
nomer,  or  infufiiciency*  Id.  M.  R.  j  C04 
27.  b. 

If  the  (herifF  returns  quod  quer  non  invenit 
pleg\  upon  which  the  plaintiff  finds  pledges 
in  C.  B.  and  has  anoiber  writ^  and  the  fheriff 
returns  tarde^  if  the  defendant  appears,  and 
the  plaintiff  makes  default,  the  defendant 
ihall  not  have  a  writ  to  the  bi(hop,  becaufe 
the  quare  impedit  "^^^  neVer  ferved  upon  him. 
F.  N.  B.  38.  O.  So  the  defendant  fhaH  not 
have  a  writ  to  the  bi&op,  \&hcre  he  claims  as. 
parfon  imparjonee.  Id.  L.  where  there  is  an- 
other quare  impedtt  depending  sgainft  him  for 
the  fame  church.  Id.  R. 

So,  if  the  plaintiff  is  nonfuited,  the  de- 
fendant (hall  not  have  a  writ  to  the  bifhop  be- 
fore title  made.  Id.K.  Ra/l.  in  ^  Imp.  Evefq^ 

2. 

Otherwife  where  thcjdefendant  has  judg- 
ment upon  demurrer  to  the  declaration.  Dy^ 
24.  b. 

So,  the  plaintiff  (hall  not  have  a  writ  to  the 
biihop  before  he  has  counted,  tho'  all  make 
default  but  the  bifhop,  F.  N.  B.  38.  /.  So 
the  king  fliall  not  have  a  writ  to  the  biihop 
upon  default,  till  title  made.     Salk.  559. 

But 
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But  the  plaintiff  fhall  have  a  writ  to  the 
bifliop,  without  making  title,  if  the  defend^ 
ant  makes  default  upon  l\\e  dijiringas.  Id.  N. 
Semi.  Cont.   i  Brown f.  158.  f^ide  ante  No.  i. 

If  a  writ  is-a warded  to  the  bifliop,  he  (hall 
admit  the  clerk  of  the  party,  and  remove  all 
who  were  ^dtnitttd  pendente  lite.  Tho'  ad- 
mitted upon  the  prefentation  of  a  (Granger. 
5  Com.  Dig.  286. 

Or  upon  a  prefentment  by  the  king.  Id. 
cites  cont.  Dy.  260,  a.  But  it  is  there  /aid 
that  this  opinion  was  not  law.  R.  by  3  L  thac 
the  prefentee  of  the  king  or  a  {iv2Lngcr  pendente 
lite  (hall  not  be  removed  without  ^fcire facias 
2  Cro.  93, 

If  the  plaintiff  is  outlawed  after  judgment, 
and  the  king  prcfents  by  reafon  of  the  out- 
lawry, and  then  the  outlawry  is  reverfed,  the 
plaintiff  (hall  have  execution  upon  the  firft 
judgment,  and  by  writ  to  the  bi(hop  (hall  re- 
move the  king's  prefentee.  R.  by  3  /,  Periam 
Cont.  Sav.  89. 

.If  the  ordinary  does  nothing  upon  the  firfl: 
writ,  there  (hall  be  an  alias  direded  to  the 
bifhop,  which  may  be  returnable,  and  upon 
this  an  attachment.  And  the  ordinary  returns 
the  writ  quod  admi/it.  5  C^m.  Dig.  286. 

Or  he  may  return  quod  nan  eji  idonea  per* 
fina,  (hewing  how,  Semb.  -Dy.  254.  b.  Br. 
lud.  9. 

That  the  clerk  did  not  requeft  to  be  ad- 
mitted. R.  Keil.  ji.b. 

But,  if  the  incumbent,  of  whom  the  church 
is  full,  be  not  a  party  to  the  writ,  he  (hall 
never  be  removed.  Co.  Lit.  344.  b. 

Vol.  II.  H  If 
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If  the  bi(hop  refufes  admittance  upon  a 
writ  to  him»  an  alids^  pluries^  and  attach-* 
mcntlyc  againfthim.  F.  N.B.  38.  C.  47.  C. 
And  there  was  a  fine  of  10  /•  for  a  bad  return 
of  thefirft  writ,  and  an  alias  under  the  pen- 
alty of  100/.   "^Leo.  159. 

Or  the  party  may  have  a  quare  non  admifit^ 
and  recover  his  damages.  F.  N,  B.  47.  C. 
21  H.y.  S.  6.  A  quare  non  admifit  (hall  be  lued 

in  the  county  where  the  refufal  was,  F.  JV. 

It 

B.  47.  F.  And  out  of  C,  B.  in  term,  where 
the  recovery  was.  'Zc/.  47.  C. 

It  may  be  fued  by  the  king  in  B.  R.  tho'  the 
recovery  was  in  C.  B.  Id.  D.  Or  by  a  com- 
mon perfon,  if  the  record  was  removed  there 
by  error.  Id.  E. 

So,  it  may  be  fued  out  oi chancery^  in  term* 
time,  or  vacation.  Id.  C.  And  it  lies,  if  the 
bi(hop  refufes,  tho' he  afterwards  admits  the 
clerk.  Id.  L. 

But  the  plaintiff  (hall  not  have  his  clerk 
admitted  upon  a  quare  non  admifit ;  for  it  is 
only  to  recover  damages.  Id.  G,  And  the 
bi(hop  may  plead  that  the  church  is  full  of 
the  prefentment  of  fuch  an  one,  not  party  to 
the  recovery.  Id.  K. 

» 

V.  Juris  Utrum. 

When  it  lies. 

h  juris  utrum  is  the  highefl  writ  a  parfon 
can  have.  F.  N.  B.  48.  R.  And  it  lies, 
where  the  lands  and  tenements  of  a  reft  cry 
arc  aliened  by  the  predeceffor  of  the  parfon. 

Id. 
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II  Or  arc  recovered  againft  the  predeceflbr  by 
verdift^  or  by  confeffion  or  default,  with- 
out praying  in  aid  of  the  patron  and  ordinary; 
II  &  49.  So,  if  the  predeceflbr  be  difleifed 
of  his  lands  or  tenements.  Id.  49.  ^.  Or  any 
intrudes  upon  them  after  the  death  of  the 
predeceflbr. 

A  dean  and  chapter,  prebendary,  vicar, 
&c.  being  farfon  imparfonee  of  a  church,  ihali 
have  z  juris  utrum.  Id.  M.  N.O. 


QUARE     INCUMBRAVIT. 

J.   When  it  lies. 

If  the  plaintiff  in  a  quare  impedit  fues  a  ne 
admittas  within  fix  months,  and  afterwards 
recovers,  and  before  judgment  the  bifliop  had 
inftituted  another  to  the  church,  he  (hall  have 
a  quare  incumbravit  againft  the  bifliop,  and 
ihall  recover  his  prefentation  and  his  damages. 
F.iSr.  B.  48./.  O. 

So  every  party,  who  fues  a  ne  admittas^ 
may  have  a  quare  incumbravit  after  his  re- 
covery, if  the  church  be  full  by  the  prefen- 
tation of  another.  Tho'  the  bifliop  admits 
the  prefcntee  of  him,  who  is  found  patron, 
by  zjurepatronatus.  F.  N.  B.  48.  H.  Or, 
if  the  bifliop  admits  the  clerk  of  a  ftranger, 
as  well  as  of  the  party  to  the  writ.  Id.  L.  Or, 
admits  after  6  months,  as  well  as  before.  Id. 
Tho'  the  bi(hop  prefents  the  clerk  of  the 
plaintiff^.  5  Com.  Dig.  345. 

A  quare  incumbravit  lies,  if  the  bifliop  in- 

H  2  cumbers^ 
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cumbers,  when  no  quare  impedit  is  pending, 
and  no  debate  for  the  church.  Or,  before 
judgment  given.  Id. 

IT.  How  the  Proceeding  Jhall  be. 

The  quare  incumbravit  is  an  original  writ, 
which  iffues  out  of  Chancery^  and  not  out  of 
the  court  where  the  recovery  was.  F.  N.  B. 
48.  G.  And  it  ought  to  be  fued  in  the  county 
where  the  church  is.  Id.  D.  And  in  the  court, 
where  the  recovery  was,  if  the  record  remains 
there.  Id.  F. 

But  the  king  may  fue  a  quare  incumbravit 
in  B.  R.  tho'  the  recovery  was  in  C.  B.     Id. 

E.  So  a  common  perfon,  if  the  record  be  re- 
moved there  by  error.     Id.  F. 

The  procefs  (hall  be  an  alias,  and  then  ^ 
dijiringas.  Id.  P. 

The  plaintiff  in  a  quare  incumbravit  OM^t 
to  mention  his  recovery  in  his  writ,  and 
CQUiM,  permelior  em  opinionem.  Id.  K.  Or,  if 
there  be  no  recovery  he  may  have  a  fpecial 
count.  The  defendant  may  demand  oyer  of 
the  recovery  mentioned  in  the  count.  But  the 
plaintiff  in  his  count  need  not  fay,  where  he 
recovered.  Or,  whether  he  recovered  fince, 
or  before  the  6  months.  Or,  that  the  bilhop 
rcfufed  his  clerk  5  for  if  he  incumbered,it  im- 
ports it.     5  Com  Dig.  346. 

If  the  plaintiff  be  nonfuit^  he  may  have  an- 
other quare  incumbravit,  and  vary  his  count. 

F.  N\  B.  48.  M. 

The  defendant  may  plead,  that  he  did  not 

incumber 
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incumber  fince    the   prohibition   delivered. 
Id.  N. 

III.  When  it  does  not  He. 

None  fliall  h^ve  ^  quare  incumiravit  exctpt 
after  a  recovery  in  a  count.  F.  N.  B.  48.  £• 

Nor,  if  a  church  be  incumbered  before  a 
ne  admit t as  fued .  Id.  H. 

So  a  quare  incumbravit  does  not  lie,  if  the 
bifhop  after  the  6  months,  collates  by  lapfc. 
Id.L.  Nor  doth  a  quare  incumbravit  lie,  if  the 
biftiop  incumbers  pending  a  right  of  advovv- 
fdn,  though  the  plaintiff  recovers  :  for  the 
plaintiff  in  a  right  of  advowfon  cannot  have 
a  ne  admittas  ;  for  he  recovers  the  advowfon 
only,  and  not  the  prefentation.     Id.  ^ 

QJLJARE     NON     ADMISIT. 

/•  When  it  lies. 

After  a  recovery  in  a  quare  impedit^  if  the 
bifnop  refufes  to  admit  the  clerk  of  the 
plaintiff,  he  (hall  have  an  alias^  pluries,  and 
attachment,  or  at  hiselcdion  a  yNviioi  quare 
non  admifit :  '  in  which  he  (hall  recover  da- 
mages  only  for  the  refufaK  F.  N.  B.  47* 
C.  G\ 

It  lies  upon  a  recovery  by  the  king,  as  well 
as  by  a  common  perfon.  Id.  C.  D.  And  it 
may  be  fued  out  of  chancery.  Id.  C.  Or 
out  of  C.  B.  which,  in  term,  is  moll  prop«r. 
Id. 

H  3  It 
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It  lies  againfl  a  bidiop,  upon  a  refofal  by 
a  vicar  general.  Id.  L  So,  upon  his  refafal^ 
though  he  afterwards  admits  him.  Id.  L. 

So  it  lies  againft  the  guardian  of  the  fpiri- 
tualties,  upon  a  refufal  by  the  bi(hop  then 
dead.  Id.  I.  ^  ?  Or  againft  the  official  of 
the  bifhop.  Id.  N. 

A  quare  non  admifit  (hall  be  fued  in  the 
county  where  the  refufal  was.  Id.  F.  And 
by  a  common  perfon  in  C  B.  or,  if  the  judg- 
ment be  affirmed  in  error,  in  B.  R.  Id. 

But  by  the  king  it  may  be  in  B.  R.  as  well 
as  in  C.  B.  though  no  error  brought.  Id.  D. 

The  writ  ought  to  recite  the  rccoveryt 
Id.  C. 

II.   When  it  does  not  lie. 

This  writ  does  not  lie  againft  an  arch- 
deacon for  refufal  of  induction  i  for  the 
plaintiff  ffiall  cite  him  into  the  fpiritualcourt, 
or  have  an  adion  upon  the  cafe.  F.N.B./^j.H. 
Nor,  upon  a  recovery  ofa  prefentation  to  a  do- 
native; for  he  ihall  have  a  writ  to  the  ftierifFto 
put  him  into  pofleffion.  Id.  48.  A.  Or  a  writ 
to  him,  who  ought  to  inftall,  &c.  the  pre- 
fentec  to  the  donative,  to  put  him  into  pof- 
feffion.  Id.  C. 

It  will  be  a  good  plea  for  the  bifhop,  that 
the  church  is  litigious.  Id.  B.  That  the 
church  is  full  of  another  prefentation  by  any 
one  not  party  to  the  record.  Id.  47..  K. 
That  he  himfelf  prefented  by  lapie.  Id.  M. 
That  he  has  admitted  his  clerk.  Id.  H. 

QJJQ 
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QJJ  O      WARRANTO. 

/•   When  it  lies,. 

A  quo  warranto  is  in  the  nature  of  a  writ  of 
right  for  the  king,  againft  him  who  ufurps, 
or  claims  any  franchifes,  or  liberties^  to  fay 
by  what  authority  he  claims  them« 

A  quo  warranto  lies  for  all  franchifes«  Asj 
for  waifs,  eftrays^  goods  and  chattels  of  fe- 
lons, deodands^  fines,  amerciaments,  ifTues. 
A  park,  or  warren.  For  wreck  of  the  fea. 
For  taking   laftage,   or   ballaftage   of  /hips. 

So  it  lies  for  franchifes,  which  cannot  be 
feifed  into  the  king's  hands  i  for  the  party 
may  be  oufted  of  them.  As,  for  a  court  ba- 
ron, A  court-leet,  or  borough  court.  A 
fair,  market,  toll,  ^c. 

So  it  lies  for  claiming  to  be  a  corpora- 
tion. To  chufe  bailiffs  or  other  officers, 
oroner,  conflable,  clerk  of  a  market,  juftice. 

So  it  lies  upon  a  claim  of  exemptions; 
as,  to  be  exempt  from  the  government  of 
the  mayor,  juftices,  S?r.  Vide  various  pre- 
cedents, rerpe<fting  the  feveral  points  above, 
in  Co.  Ent.  Vide  5  Copi*  Dig.  351.  2. 

A  quo  warranto  lies  againlt  him,  who 
abufes  his  franchifes,  or  liberties.  2  Injl. 
496. 

• 
H  4  So 
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'  So  it  lies  upon  a  claim  of  the  corredion  of 
others :  as^  to  have  the  aflize  of  bread  and 
beer,  weights  or  rneafures.  To  have  a  pri- 
fon,  power  of  arrefting,  &c.  The  puni(h- 
ment  of  foreftallers,  or  other  offenders,  Co. 
Ent.  528.  a.     So  pillory,  tumbrel,  &c.    Id. 

It  lies  for  exercifing  the  office  of  fleward 
of  z.  court-lcet,  but  not  of  a  court-baron, 
Stra.  621.  Vide  poji.  Div.  II.  It  lies  for 
the  office  of  conflable.  Stra.  1213. 

It  lies  where  any  new  jurifdidion,  or  a 
public  truft,  is  executed  without  authority, 
though  it  is  no  ufurpation  upon  any  fran« 
chifc  of  the  crown.  Stra^  299,  836.  L.  Ray. 

1559- 

The  king  may  have  an  information  in  the 

nature  of  a  quo  warranto,  5  Com.  Dig.  351. 

Or  a  writ  of  inquiry  out  of  the  Exchequer. 

Co.  Ent.  530.  b. 

An  information   in    the  nature  of  a  quo 

warranto  lies  againft  any  one  claiming  an  ex- 

clufive  ferry  over  a  public  river,  but  not  for 

taking  money  of  paflengers,   Stra.  iiti.. 

II.  When  it  does  not  lie. 

By  ih^  Jiat.  of  18  Ed.  i.  oi  quo  warranto^ 
every  one  who  had  a  franchife  before  the 
time  of  R.  i.  and  can  prove  his  enjoyment 
afterwards,  by  verdid,  or  other  means ;  his 
franchife,  (Sc.  Hiall  be  confirmed. 

And  therefore,  if  it  appears  upon  a  quo  war^ 
ranto^  that  the  defeadant  hath  enjoyed  time 

whereof. 


whereof,  &c.  franchifes,  &c.  which  lie  in 
prcfcription,  or  thofc,  which  lie  in  charter,  by 
grant  within  the  time  of  jR.  i.  or,  if  granted 
before,  if  they  be' confirmed  or  allowed  fince, 
he  (hall  not  be  oufled  of  them.  2  Inji.  495. 
9  Co.  28. 

A  quo  warranto  does  not  lie  for  erefting  a 
warren.  Stra.  637.  z  L.  Ray.  1409*  Nor 
for  a  forfeiture  by  non-attendance.  Stra. 
819. 

The  court  will  not  grant  an  information 
quo  warranto  for  making  a  rabbit-warren, 
nor  for  fctting  up  a  fair;  the  remedy  is,  by 
application  to  the  attorney-general,  who  may 
grant  it.  B.  R.  H.  261.  Nor  for  holding  a 
court-leet  in  a  manor ;  for  it  is  a  private 
right,  and  may  be  tried  in  a  civil  a£lion« 
An  Jr.  14.  Fide  ante,  Div.  I.  Nor  where 
two'fets  of  churchwardens  are  fworn  in. 
Stra.  1 196.  Nor  where  the  defeSi  of  defen- 
dant's title  is  ftale,  as  of  twenty-nine  years 
ftanding,  and  has  never  been  queflioaed  be- 
fore.  1  Burr.  433. 

///.  The  Proceeding  in  a  ^0  Warranto^ 

I.  In  what  Court  it  Jh all  be. 

By  the  ftatute  made  6  E^.  i.  (but  pro- 
claimed 30  E//.  I.  and  therefore  printed  of 
that  year,  2  InJi.  279.)  All  perfons  ought 
to  enjoy  their  franchifes,  if  not  ufurped 
over,  'till  the  coming  of  the  king,  orjuftices 

in  Eyre. 

And- 
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And  thereby,  and  by  the  flat-  1 8  Ed.  i. 
when  juftices  in  Eyre  were  in  being,  a  quo 
warranto  lay  before  them.  2  Inft.  49S. 

2 .  ^i5i7/  Procefs. 

By  the Jat.  6  £1/.  i.  (printed  30  JB^,  i.) 
The  (bcrifF  (hall  make  proclamation  forty 
days  before  the  Eyre,  thai  all  appear  to  iLevir 
guo  warranto  they  claim  their  franchifes; 
and  if  any  makes  default,  his  franchife  fhall 
be  feifed  into  the  king's  hands,  'till  he  ap-^ 
pears^  nomine  diftriSlionis,  and  then  reple- 
vied, if  he  anfwcrs  immediately.  If  he  cx- 
ceptSy  that  he  ought  not  to  anfwer  without 
an  original,  it  (hall  be  inquired,  whether  he 
himfelf  ufurped ;  and  if  found  fo,  he  fhall 
anfwer  immediately,  without  an  original :  if 
found  that  his  anceftor  died  feifed  of  the 
franchife,  an  original  (hall  be  fued  in  this 
form;  Rex^  &c.  fuiri per  bonos Jummonitores 
A^  quod  Jit,  &c.  o^en/urtfs  quo  warranto  te- 
net, &c. 

If  ji.  appears  upon  the  original  he  fhall 
anfwer,  and  replication,  and  rejoinder^  fhall 
be  made  by  the  /ame  Jiatute.  If  he  does 
not  appear,  nor  is  efToined,  it  fhall  be  as  in 
Eyre.  By  ihtfamejiatute.  And  therefore, 
the  firfl  procefs  againfl  the  defendant  in  a 
quo  warranto  is  fummons.   1  Sid.  86. 

If  he  does  not  appear  thereon,  judgment 
ihall  be  for  feifure.  Id.  and  2  Rol.  46. 

So,  in  an  information  in  the  nature  of  a 
quo  warranto,  the  firft  procefs  fhall  be  a  Vf- 
nire facias.  5  Com.  Dig.  353. 
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If  he  does  not  appear  upon  the  ventre fa^ 
ciaSf  there  (hall  be  a  diftringas.  i  SU.  86. 
I  Salk.  374. 

If  the  party  does  not  appear  the  fame  term, 
he  fhall  lofe  his  franchife  for  ever.  2  Infi. 
282.  If  he  appears,  his  franchife  ihall  be 
replevied  of  right.  Id. 

If  an  information  be  againd  a  corporation^ 
the  fird:  procefs  (hall  be  fummons,  and  after- 
wards dijiringas  in  infinitum.  Garth.  503. 
And  fifteen  days  are  fufBcient  between  the 
tefie  and  return.  Id.  If  there  be  no  appear- 
ance upon  the  difiringas,  the  iflues  may  be 
eilreated.  R.  Id. 

Upon  an  inquiiition  returned  into  the  Ex^ 
chequer  of  an  ufurpation  of  franchifes,  a 
dijiringas  (hall  iilue  againft  the  ufurper^  vi^ho 
thereupon   may  appear  and  plead.  Co.  Ent. 

53'- 

If  an    ufurpation  be   by  a  corporation, 

procefs  (hall  be  againft  them  by  their  corpo-* 

rate  name.     Vide  the  cafe  of  the  quo  war^ 

ranto  againft  the  city  of  London ,  16.  Trebfs 

Argument.     Vide  infra^  No^  3. 

If  it  be  for  ufurping  to  be  a  corporation, 

it  (hall  be  againft  the  natural  perfons  Mrho 

ufurp^  or   by  a  name   which  comprehends 

them.     Vide  Id.  4,   15.    Trebys  Argument. 

Id.  69.    Pollexfen's  Argument.     Videinfra^ 

No.  3. 
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3.  Information. 

The  general  proceeding  is  by  information 
for  ibc  king,  by  bis  attorney-general,  againft 
aoy  ofurper  of  franchifes,  ^c.  to  (bew  quo 
narrantOy  he  ufes  them.  Co.  Ent.  527.  &4 
So  again(l  him,  who  cxercifes  a  power  un- 
lawfully:  as,  if  a  mayor,  Gfr.  admits  to  free- 
dom p6rfons  who  have  no  right ;  for  there  is 
DTD  other  remedy,  i  Salk,  274- 

By  ihc^at.  9  j4nn.  c.  20.  An  informa- 
tion in  the  nature  of  a  quo  i9arranto  may  be 
granted  by  leave  of  court,  at  the  relation  of 
any  defiring  to  fue,  againft  any,  who  in- 
trudes into,  ufurps,  unlawfully  holds,  or 
executes  any  offices,  or  franchifes  of  a  cor- 
poration. 

Where  the  rights  of  feveral  perfons  may 
be  tried  in  one  information,  the  court  may 
order  one  againft  feveral  perfons.  After 
rules  are  made  abfolute  for  four  informations 
againfi  four  defendants,  the  court  may  di- 
red  that  there  (hall  be  only  one  informatioB 
againft  all  the  four  defendants,    i  Burr.  S72r 

If  an  information  be  for  ufing  a  franchife 
by  a  corporation,  it  ought  to  be  againft  the 
corporation.  2  Ro/.  115.  If  for  ufurping 
to  be  a  corporation,  it  ought  to  be  againit 
the  particular  perfons.  Id.  Videfupra,  No.  2. 

Whether  B.  R.  can  grant  it  on  the  ap- 
plication of  a  private  perfon,  for  ufurping  a 
market  upon  the  crown.  Dui.  Rex  v.  Mar/^ 
den,  M.  6  Geo.  3.    3  Burr.  18 12.     But  the 

court 
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court  will  not  grant  it  for  enccuraging  and 
pramoting  a  market     Ibid. 

Information  on  the  9th  Ann.  c.  20.  lies 
not  againH:  a  corporation  as  a  body^  bat  only 
againft  individuals  ufurping  franchifes  an  a 
corporation.  Information  againft  a  coq^o- 
ration  is  always  by  the  attorneys-general, 
2  Burr.  869.     . 

If  it  does  not  appear  whether  a  court,  at 
which  an  ele<ftion  was  made,  wa€  competent 
or  not«  the  court  wiil  grant  an  information  ; 
or  where  any  other  material  points  aredoui)t- 
fuL  3  Burr.  1485* 

4.  FUa^ 

By  the  fiat.  9  Ann.  c.  20.  The  defen- 
dant ihall  plead  the  fame  term  the  informa- 
tion is  exhibited  by  that  ftatute,  unlefs  the 
the  court  gives  furtker  time« 

The  defendant  may  difclaim  the  Kbcrties 
mentioned  in  the  information.  Ci>.  Ent. 
527.  B.  Or  difclaim  as  to  part,  and  juftify 
as  to  other  part.  Id.  529.  b. 

After  plea,  the  defendant  may  amend  his 
plea,  paying  cofts,  before  demurrer  joined. 
I  Sid.  54. 

The  defendant  in  a  quo  warranto  may  by 
plea  fhew  his  title  to  the  liberties  claimed; 
And  in  fuch  cafe  he  ought  to  (hew  a  full  title 
to  hirafelf.  As,  if  the  king  grants  bmajeh^ 
num^  or  other  franchifes,  which  lie  in  grant, 
to  an  abbot,  G?r.  whofcpofleflionscomc  back 
Jo  the  crown,  and  the  king  re  grants  ^t^w^yir- 
lonum,  &c.  adeo  plene  prout  abbas^babuiti 

in 
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in  zguo  warranto  zgzinffi  the  grantee,  the  de« 
fcndant  ought  by  his  plea  to  fliew  the  firft 
grant  to  the  abbot,  the  re-union  in  the  crown, 
and  afterwards  the  re-grant,  &c.  5  Com.  Dig. 

354-  '  / 

If  he  pleads  the  king's  charter,  he  ought 

not  to  plead,  that  he  granted,  and  confirmed; 

for  that  is  double.  iSid.  86.  Se^.  qu.  de  hoc, 

if  the  words  of  the  grant  are  purfued  ? 

If  he  pleads  a  grant  of  an  office,  he  ought 
to  (hew  it  to  be  an  antient  office.  Semi,  i  Sid. 
86.  He  ought  to  alledge  the  thing  done,  to 
be  appurtenant  to  his  office.     Id. 

If  he  pleads  a  grant  to  an  abbot,  &c.  he 
ought  to  fhew,  for  what  eftate.  R.  Mo.  297. 

If  he  fhews  a  privilege  to  him  as  a  copy- 
holder, he  ought  to  plead  it  in  him,  who  has 
the  freehold  at  leaft.  R.  Teh.  191. 

But  it  is  fufficieilt,  that  the  plea  be  as  ge- 
neral, as  the  information  ;  as  if  a  quo  nvar^- 
ranto  be  for  ufing  a  market,  toll,  ^c.  it  is 
fufficient  to  make  title  to  the  market,  toll, 
^c.  without  faying  how  much  the  toll  was« 
Falm.%\. 

If  he  claims  a  franchife  as  appendant  to  a 
manor  which  came  to  the  king  by  the  att- 
ainder of  B.  and  afterwards  was  granted  to 
him;  it  is  fufficient  to  fay,  that  JS.  was  in  due 
manner  attainted.  Semb.  3  Leo.  72. 

If  he  claims  franchifes  by  prefcription,  and 
ethers  by  charter,  he  may  conclude,  eo  war^ 
ranto  utitur^  generally ;  for  it  (hall  be  taken 
dijiributive.  R.  Mo.  298. 

If  the  affidavit  annexed  to  a  plea  in  abate* 
3  ment^ 


raent,  has  no  title,  the  plfa  (ball  be  fct  afidcv 
Stra,  n6i, 

5.  Judgment, 

In  a  quo  warranto,  there  (hall  be  judgment 
immediately  for  the  king»  if  the  defendant  dif*^ 
claims.     Co.  Ent.  527.  b^ 

If  the  king  cannot  have  the  franchiie  claims 
ed,  judgment  (ball  be  that  the  defendant  b^ 
oufted  of  it,     5  Com.  Dig.  354* 

So,  in  an  information  for  ufing  an  authority 
to  which  he  has  no  right,   i  SaJi.  374. 

If  a  franchife,  orliberty»  which  may  Tub* 
iift  in  the  crown,  be  forfeited,  the  judgment 
in  a  juo  warranto  for  it,  either  for  feifing,  or 
oufting  will  be  proper,  per  Holt,  Show^  280* 
If  the  franchife  was  created  by  the  king,  and 
may  fubiift,  &c.  the  judgment  for  (eifure  will 
be  the  moft  proper,  Ibtd. 

So  judgment  fhall  be,  for  (eifure  into  the 
king's  hands,  in  a  quo  warranto  for  a  fran- 
chife not  granted  by  the  king,   i  Sajk.  374, 

If  judgment  be  for  feifure  of  the  franchife, 
all  franchifes  incident,  or  fubordinate,  granted 
by  the  fame  charter,  are  alfo  forfeited,  R. 
Pal.  82. 

By  ih^Jiat.  9  Ann.  c.  20,  If  the  defendant, 
on  information  purfuant  to  that  ftatute,  be 
found  guiUy  of  ufurpation,  intrulion  into, 
unlawful  holding,  or  executing  any  offices  or 
franchifes  there  named,  the  court  may  give 
judgment  of  ow^^r,  as  well  as  ^/7^,  and  cods 
(hall  be  recovered  on  either  fide. 

If  the  defendant  be  found  duly  ele<fted,  but 

not 
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not  fworn  into  the  office,  there  (hall  be  judg- 
ment of  oujler.  2  Mod.  Ca.  234.  Stra.  582. 
And  no  mandamus  lies  to  fwear,  till  that 
judgment  be  rcverfed.     Ibid. 

If  the  Attorney  General  confefTes  the  de- 
fendant's plea,  there  fhall  be  judgment  for 
the  allowance  of  the  franchifes,  5  Com.  Dig. 
354,  But  a  confeffion  by  the  Attorney  Ge- 
neral does  not  bind  the  king,  where  the  matter 
is  not  private,  but  concerns  the  public,  i  Roi. 
12.  So  a  confeffion  by  the  Attorney  Ge- 
neral,if  it  be  not  after  a  iphz  upon  record,  does 
not  warrant  the  court  to  give  judgment  againft 
the  king.  Semb.  Sav.  19.  So  a  confeffion  by 
the  Attorney  General  docs  not  conclude  the 
king,  or  the  court,  in  a  point  of  law ;  but 
only  as  to  the  facfl.  R.  2  Bui.  296. 

If  the  defendant  confefles  ufurpation  for 
part  of  the  time  only,  and  from  thence  infifts 
on  elcd;ion,  there  cannot  be  judgment  of 
oujier,  but  only  capiat  ur  pro  fine.  Stra.  952. 

6.  The  effeSf  of  the  Judgment. 

The  judgment  in  a  quo  warranto  is  final; 
for  it  is  in  the  nature  of  a  writ  of  right,  i 
Sid.  86.  And  therefore,  if  judgment  be  againft 
the  king,  the  king  (hall  be  for  ever  bound, 
as  to  the  thing  adjudged,  i  Rol.  112.  So,  if 
judgment  be  againft  the  kinguponaconfeffion 
by  the  Attorney  General,  it  fhall  never  after* 
wards  be  re-examined  for  a  matter  in  fad ; 
for  as  to  the  fadt  it  is  conclufive,  tho'  not  as 
to  the  law,  Hardr.  izg. 

Upon  a^^udgment  againft  a  corporation  for 

fcifing 
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fclfing  of  their  liberties,  the  corporation  (hall 
not  be  feifed,  ordiflblvcd.     4  Mod.  58b 

There  cannot  be  a  judgment  againft  acor- 
poration,  but  in  their  politic  capacity.     Id, 

7.  Execution. 

After  judgment  for  feiftirc  of  liberties  into 
the  king's  hands,  a  writ  of  feifure  (hall  ifluc 
tothe(heriff.  Co.Ent.  539.  b.  And  thereon 
the  (heriff*  fliall  return  a  feifure.     Id.  540.  b. 

REPLEVIN- 

/.  For  what  Tubings  it  lies. 

A  replevin  lies,  when  cattle,  or  goods,  arc 
diftrained,  and  impounded,  and  thereby  the 
(heriif  is  commanded  upon  pledges  to  deliver 
them  to  the  owner.  Co.  Lit.  145.  ^.  And  re- 
plevin may  be  made  by  writ,  or  by  plaint ; 
by  writ  at  the  common  law;  by  plaint  upon 
x\itftat.  Mar  lb.  Id. 

Replevin  lies  of  all  cattle,  goods  and  chat- 
tels, unlawfully  taken. 

If  cattle  are  taken  damage  feaf ant,  and 
detained  after  fufficient  amends,  he  may  have 
replevin  for  the  wrongful  detainer.  F.  N.  B. 
69.  G. 

If  a  cow  diftrained  has  a  calf,  replevin  lies 
I       of  the  calf.  Id.  D.  &  Dalt.  65. 

Replevin  lies,,  tho'  there  be  an  exprefs 
grant,  that  the  party  may  diftrain,  and  hold 
the  goods  againfl  pledges, 'till  the  rentbepaid; 

Vqi..  Ih  I  for 


for  goods  cannot,  by  grant,  bcmadft  irrepld- 
vifablc.  Co. Lit.  145.  b.  Fide  poft.  Pleading  in 
Replevin^  No.  3, 

This  laft  cafe,  is  well  worthy  of  notice.— 
I  truft  the  reader  will  excufe  me,  for  making 
a  few  obfervations,  by  way  of  comment  upon 
the  above  found  doftrine.  The  law  of  the 
land  cannojt  be  altered  by  the  coritrads,  or 
condudl  of  individuals,  nor  can  third  perfons 
be  aflFeded  by  the  contracts,  or  condudl,  of 
others,  notwithftatiding  fome  ^ery  peculiar 
opinions  lately  given, 

I  (hall  not  enlarge  on  the  fubjedl.  I  do 
not  mean  to  give  o^ence.  The  ihan  &f  fenfe, 
and  the  man  of  experience,  will  underfland 
vat. 

As  I  feems  to  impugn  fome  late  dodtrines^ 

I  think  it  incumbent  on  me  to  fay,  they 

Jeemed  ionvidi^A  in  juftice  and  equity,  tho'  {in 

my  humble  opinion,)  contrary  to  the  antient^^ 

and  well  known  law  of  the  land. 

Perhaps  fome  of  our  judges,  may,  in  their 
great  zeal  to  adminiller  equal  jujlice  to  allj» 
forget  that  their  duty  is  to  declare  the  law,  as 
then  exifting ;  and  altho'  the  law  may,  in 
fome  inftances,  appear^  even  contrary  to  the^ 
principles  ofjuftice  and  equity,  yet  they,  (the 
judges)  cannot  alter  the  law. 

It  is  only  the  legijtative  power,  /.  e.  the 
king,  lords,  and  commons,  in  parliament  af- 
fembled,  that  can  alter  the  law. 

If  the  judges  are  left  at  liberty  togi^efuch 
glofTes,  explanations,  and  conftrudlions,  as 
they  (hall  think  proper,  we  (hall  no  longer 
be  ^fr(e.  people,    We  ^lall  no  longer  be  go^ 
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wned  by  laws,  made  by  the  Jbveretgn  power, 
but  by  the  di£ta  of  judges,  appointed  by  the 
crown,  /.  e.  the  king,  who  in  one  refpeft,  is 
cnly  the  txecuthe  m^giJiraU  of  the  ft  ate  ;  in 
another,  (when  fitting  in  parliament,)  oniy 
•one,  of  the  three  eftates  of  the  realm. 

Upon  this  occafion  I  truft  the  reader  will 
«xcufe  me,  for  giving  a  tranflation  of  a  few 
lines,  from  a  very  excellent  foreign  author, 
being  obfervations  againft  the  common  max- 
im, **  that  the  judges  muft  confult  ihtfpirit 
cf  the  lams**  Altho'  his  obfervations  relate 
to  the  criminal^  I  think  them  equally  appli- 
cable to  the  ^ivil  law, 

"  The  authority  to  interpret  penal  laws, 
cannot  refide  with  the  judges,  becaufe  they 
afe  not  legiflators,'—— There  i«  not  any  thing 
anore  dangerous  than  the  common  axiom,  that 
we  muft  confult  the  ipirit  of  the  laws.  It  i$ 
breaking  down  the  dam  oppofod  to  the  tor- 
rent of  opinioii.  I  think  I  have  demonftrated 
this  trutk,  which  may  feem  a  paradox  to  vul- 
gar mind^,  more  ftruck  with  a  little  prefent 
diforder,  than  with  the  fatal,  but  remote  con- 
fequences  which  arifc  from  a  falfe  principle, 
that  hath  taken  root  in  a  nation^  Our  know^ 
ledge  and  ail  our  ideas,  have  a  reciprocal  con- 
nection; the  more  complicate  they  are,  fo 
much  more  numerous  are  the  ways  of  arriving 
at,or  deviating  from  the  truths  Each  man  hath 
his  different  point  of  View,  and  which  varies 
in  each,  at  difi^erent  times«  The  fpiritof  the 
laws  will  therefore  be  the  refult  of  the  good 
or  bad  logic  of  the  judge ;  of  a  found  or  un- 
found  di^eftton ;  it  will  depend  on  the  vio- 
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lencc  of  his  paflions ;  on  the  weaknefs  of  him 
who  fufFcrs;  on  the  relation  between  the 
judge  and  the  profecutor ;  and  on  all  thofe 
minute  powers,  which  change  the  appearance 
of  every  objeft,  in  the  flu<ftuating  mind  of 
man.  Hence  we  fee  the  fate  of  a  citizen 
oftentimes  changed  in  his  paflage  from  one 
tribunal  to  another:  and  the  life  of  a  miferable 
being  a  vidlim  to  the  falfe  reafoning,  or  to  the 
ill  humours  of  a  judge,  who  tajces  for  a  la.w- 
ful  interpretation,  the  vague  refult  of  all  thofe 
confufed  feries  of  notions,  which  float  in  the 
human  mind.  Hence  we  fee  the  fame  crimes, 
in  the  very  fame  tribunals,  differently  pun- 
ifhed  at  different  times,  becaufe  they  did  not 
confult  the  conflant  and  fixed  voice  of  the 
laws,  but  the  wandering  inftability  of  inter- 
pretation.*' 

^^  A  diforder,  which  arifes  from  the  flridl 
qbfervance  of  the  letter  of  a  penal  law,  is  not 
to  be  put  in  comparifon  with  that  which 
arifes  from  interpretation,  Such  a  momen- 
tary iiiconycnicnce  fhould  induce  the  legifla- 
ture  to  make  the  necefTary  cofrcdlion,  in  the 
words  of  the  law,  which  are  the  caufe  of  the 
uncertainty,  but  the  fatal  licence  of  reafoning» 
from  whence  arifes  arbitrary  and  venal  con- 
troverfies,  fhould  be  prevented."  Beccariar 
§  4.   Harlam  Ed.  1780. 

//.  By  whom  Replevin  Hesi. 

He  who  brings  a  replevin,  ought  to  have  the 
property  of  the  cattle,  or  goods,  in  him.  Co, 
Lit.  145.  b.     But  a  fpccial  property  is  fufR- 

cicftt, 


cient.  Id.  As,  if  goods  be  in  his  cufiody  as 
a  pledge,  or  for  the  manuring  of  his  land. 
Ibid. 

An  hufband  may  have  replevin,  for  the 
goods  of  his  wife,  taken  dumfola.  F.  N.  B* 
69.  K. 

An  executor  or  adminiftrator,  fof  the  goods 
of  the  teftator,  &c.     i  Sid.  8 1  * 

///.  Againjl  whom  tiepUvin  lieu 

Replevin  lies  againft  him  who  takes  thd 
goods.  And  alfo  againft  him  who  commands 
the  taking  j  as  well  as  trefpafs.  R.  2R0L  43 1^ 
/.  5,  Or  againft  both  together.  Ibid. 

So,  it  lies  againft  him  who  takes  damage 
f^afant^  if  he  detains  after  amends  tendered* 
F.  N.  B.  69.  G. 

If  there  be  a  difputc  upon  the  feifure  of* 
cattle  in^an  highway,  upon  which  application 
is  made  to^,  a  ftranger,  who  permits  J5i  (upon 
fccurity  given  to  him  to  return  the  cattle  td 
the  perfon,  who  has  right)  to  departure  the 
cattle  in  the  mean  time,  'till  the  conteft  is 
determined,  and  thereupon  the  fervantsof^. 
feife  the  cattle  for  the  ufe  of  their  maftcr  j 
replevin  does  not  lie  againft  ji.  and  he  may 
plead  non  cepit.  R.  i  Leo*  42.  So,  if  he  ftays 
the  cattle,  paffing  through  his  manor,  'till  the 
conteft  be  determined.  Godb.  1134 

So  replevin  does  not  lie  againft  him,  who 
takes  goods  beyond  fea,  tho'  he  afterwards 
imports  the  goods  hither,  per.  Poh  Sbo.  9 1 . 

I  1  IV.  Wberi 
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IF.  When  a  Ref  levin  does  not  UK 

A  replevin  does  not  He  for  goods  taken  ii» 
execution.  Nor  for  goods  fcifed  for  a  debt 
to  the  king,  without  command  of  the  king> 
or  of  the  barons  of  the  exchequer^  Mad^ 
672. 

But  a  replevin  lies  againft  the  king,  if  goods^ 
be  in  his  hands,  ^er  Hide,  to  the  lords*  j 
JRtt/^.  1361.- 

A  replevin  docs  not  lie  for  goods  feifcd  by 
warrantof  a  j^uftfce  of  peace^upon  aconvidlioft 
for  de(lra€tion  of  the  game^  (Se^  Semi,  z 
Mod.  €(u  208,  9-  I  conceive  there  is  not  a 
doubt  on  the  £abjc6t-  TTis  in  the  nature  oF 
an  execution^ 

A  replevin  eifght  not  to  be  raade^  bcfor<t 
pledges  found  to  the  (herifF. 

By  ih^J^at.  m  Geo..  2.  c.  19^  The  flierifF 
is  to  take  a  bond  with  two  fureties  in  double 
the  value,  of  the  cattle  or  goods,  and  if  there 
is  judgment  for  the  avowant,  or  perfon  mak- 
iiig  cognizance^  the  bond  mufl;  be  afligned  to 
him. 

If  upon  ftrch  bond,  the  phintifFin  replevin 
does  not  enter  his  plaint  in  the  county  courts 
the  bond  will  be  forfeited.  So  if,  afterward*^ 
he  docs  not  proceed  in  the  profecution.  Or 
if  he  be  nonfuit,  or  has  a  verdiA  againfi}him» 
Cartb.  519.- 

But  if  the  pl'arntifF  in  ^ep^e^in  enters  his^ 
plaint,  and  afterwards  is  reftrained  by  an  in- 
Mjnftion  out    oS  Chancery^  'till  his    death,, 

whereby 


J 
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thereby  his  plaint  abates,  the  bond  will  not 
be  forfeited,     R.  Idk 

Replevin  does  not  lie  for  goods  diflrained 
for  a  fine  impofed  on  an  officer  by  commiffion-^ 
ers  of  land-tax ;  and  if  he  takes  out  replevin^ 
it  is  a  contempt,  and  an  attachment  will  be 
granted.  Bunb^  14.  So  it  does  not  lie  for  goods 
diftrained  on  a  conviction  (for  deer-ftealing.) 
Stra.  }  1 84.  And  if  the  (herifF  grants  it^  an 
attachment  (hall  go  againft  him«     Ibid, 

On  ^fcire facias  againft  the  (herifF,  for  not 
taking  pledges,  h^mufl  plead  ad  idem.  Fort^ 

In  debt  on  a  replevin-bond,  it  is  a  bad  plea, 
that  the  defendant  appeared  at  the  county- 
court  ;  he  muft  follow  it,  wherever  remov* 
ed  to  the  end  of  the  caufe.  Id.  361.  So  that 
he  performed  all  conditions,  is  a  bad  plea ; 
he  d)ould  plead,  he  did  indemnify.  Id.  210^ 

If  debt  is  brought  on  a  replevin-bond,  for 
not  profecuting  in  the  county-court,  with 
efFedt,  and  defendant  pleads  he  did  then  and 
there  profecute  with  effedt,  and  plaintiff  re-* 
plies,  he  (the  prefent  defendant)  removed  it 
by  recordari  into  C.  J5.  and  was  there  non- 
fuited,  the  replication  is  well*      B.  R.  H. 

If  plaintiff  be  nonfuited,  before  avovvry  or 
cognizance,  adtion  on  the  bond,  mufl  be  in 
the  (heriff's  name. 
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Pleading  in  Replevin^ 

I.  Procefs. 
By  Writ  of  Replevin. 

If  a  man  tortioufly  takes  tlje  perfbn,  or 
goods  and  chattels  of  another,  and  detains 
them,  a  replevin  lies,  upon  ^hich  the  fheriff 
(hall  be  commanded,  upon  pledges,  to  make 
deliverance  of  the  fame  perfon,  or  goods. 

By  the  common  law  the  perfoa  of  a  man 
was  replevied  by  writ  de  horn,  replegiando^ 
So,  by  the  common  law,  there  was  a  re- 
plevin of  cattle  or  goods  by  writ  to  the 
(herifF. 

And  repleviri  Should  be  brought  by  him 
who  has  the  property,  abfolutc,  or  qualified, 
in  the  goods.  ^*\nd  againft  him  who  took, 
or  commanded  the  taking,  or  both,  5  Com. 
Dfg.  287. 

If  the  fheriff  himfelf  took  them,  it  (hall  be 
againft  him  by  his  proper  name.  Reg.  ^i.  b. 

If  the  writ  of  replevin  be  for  divers  forts 
of  cattle,  it  (hall  ht  quare  averia  Jha,  (Sc. 
F.  N.  B.  68.  D.  If  only  for  one  beaft,  it 
(hall  be  guare  equum  Juum^  or  bovem  Jiiam, 
&c.     Id. 

Ifftlivc  beaft,  and  a  dead  chattel,  are  fnthe 
fame  writ,  the  beaft  (hall  be  named  firft* 
Reg.  ^i.b. 

For  what  things,  and  when  a  replevin  lies. 
Vide  ante  I.  IF. 

A  writ 


A  writ  of  replevin,  is  in  the  nature  of  z 
jujiicies.  2  In  ft.  140. 

If  the  (herifF  docs  not  return,  or  docs 
nothing  upon  the  writ  of  replevin, the  plain- 
tiff (hall  have  an  altas  replevin,  F.  N.  B.  68. 
£.  And  the  a/ias  ufually  has  this  claufe,  vel 
caufam  nobis Jignifices .  Id.  But  fuch  claufe 
mav  be  omitted  in  the  alias.  Id. 

If  the  fherifFdoes  nothing  upon  the  alias ^ 
the  plaintiff  may  hdivt^i  pluries,  which  recites 
the  alias  and  contempt  upon  it,  and  com- 
mands that  the  (herifF  make  replevin,  or  that 
he  himfelf  be  prefent  to  anfwer  to  the  con- 
tempt. 2  H.  7.  5.  b.  And,  if  he  thinks  fir, 
he  may  have  a  writ  of  replevin,  alias^  and 
pluries,  all  at  the  fame  time.  F.  N.  B.  O'i. 
E. 

If  the  (herifF  makes  replevin  upon  the^/i/- 
riesy  he  docs  not  return  the  writ  ;  but  if  he 
(^oes  not  make  replevin,  he  ought  to  return 
the  caufe.     2  //.  7.  5.  b. 

If  upon  the  alias  the  (herifF  returns,  pro-- 
perty  claimed^  a  writ  de  proprietate  probanda 
ifTues,     Dy.  173.  a.  Fidepoji.  No.  8. 

If  the  flierifF  docs  nothing  upon  the  re- 
plevin, alias  J  and  pluries^  an  attachment  will 
lie  again  ft  him,  dircfted  to  the  coroners, 
commanding  them  that  they  attach  the 
(herifF  for  his  contempt,  and  in  the  interim 
mafee  replevin.  JR^^.  8i.  So  if  nothing  be 
done  upon  the  bom.  repleg.  alias ^  and  plu-' 
ries.  Id.  78,  a. 

To  the  Tt^\tv\T\y  alias f  or pluries,  the  (herifF 
may  not  return  no  cattle  taken.  R.  Sail:.  581. 
But  he  may  return  tbat  tbe  cattle  are  ejloign^ 

ed. 
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id.  Kit.  262.  Salk.  |8i.  Or,  dead.  32  Hf  6. 
2j.  b.  Or,  that  MO  one  Jhemed  km  tktf^^tfle. 
Salk.  581. 

And  thereupon  the  plaintiff  may  h^ve  fi 
capias  in  withernam  and  take  fo  iQany  pf  (he 
defendant's  cattle.  So,  if  upon  an  bom.  repleg. 
it  be  returned  that  be  is  ejloigned^thf^r^  fliall  be 
a  capias  in  withernam  the  defendant.  If  jthc 
defendant  appears  at  the  return,  be  (hall  be 
committed,  without  a  capias  in  yfitbernam, 
'till  he  produces  the  perfon,  and  ihaU  not  be 
admitted  to  plead.     5  Com.  Dig.  288. 

If  j4.  brings  bom.  rep/eg.  for  his  wife,  then 
alias,  then  pluries,  to  which  defendant  ap- 
pears, and  then  capias  in  withernam  iiTues  i 
it  is  irregular,  and  procefs  thereon  fliall  be 
ftaid.     i/F/^.  256. 

If  after  defendant's  appearance,  and  before 
declaration,  the  wife  dies,  the  court  will  no^ 
on  motion,  (lay  proceedings,  but  pla^ntilT/haU 
declare,  and  defendant  take  what  advantage 
he  can  by  pleading.  Id. 

Defendant  may  be  bailed  on  capias  in  witb^ 
ernam,  but  plaintiff  muflfirfldecjiare,  andde? 
fendant  plead  non  cepit ;  and  the  bail  is  for 
the  defendant  to  appear,  and  if  judgixient 
againO:  him,  to  render  his  body,  and  be  in 
cuflody,  till  he  render  the  perfon,^^.  Barnes 

59-    .  , 

Withernam  lies  upon  a  replevin  by  plaint^i 

9  ILd.  4.  48.  b. 

If  a  bailiff,  upon  a  replevin  by  plaint,  re- 
turns, that  he  could  not  have  a  view,  to  make 
deliverance,  the  (heriff  (hall  inquire  by  in- 
dued, and  if  it  be  found,  that  he  could  not 

have 
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have  it,  the  flierifF  fliall  award  a  witbernam. 
I  Brownl.  167.  And  capias  in  withernam  lies 
again  ft  the  defendant  tho'  a  peer.  11  i?.  4. 
15.  Am  It  is  only  me/ne  procefs^  not  an  ex- 
ecution.    Sa/k.  582. 

The  capias  in  withernam  recites  the  retura 
upon  the  replevin,  or  bom.  replegj  F.  N.  B^ 

69.    Bm 

If,  upon  a  capias  in  wifbernam,.  or  bom. 
repleg.  the  flierifF  returns  non  eft  invent"^. 
there  (hall  be  a  capias  in  witbernam  for  the 
goods  of  the  defendant.  Id.  68.  C  w  H.  4. 

If,  upon  a  r^//<7j:  in  witbernam^  the  (heriflT 
returns  nulla  bona  qua  capi pojfunt,  the  plain* 
tiff  (hall  have  a  capias  and  procefs  to  out*^ 
lawry.    F.  N.  B.  74.  D. 

If,  upon  a  capias  in  witbernam^  or  iSa/^r* 
Tipleg^  or  in  replevin,  he  returns  cepi^  Sfr. 
the  perfon  or  cattle  taken,  they  are  irreplcvii- 
ablc.  J?.  Ray.  475.  7  H.  4.  27.  But  the 
parties  may  appear  upon  the  witbernam^  and 
count,  G?c.     jC).  Dy.  189^  ^.  12.  A?i?^.  50. 

If,  upon  the  capias  in  witbernam^  the  de- 
fendant pleads  non  cepit^  he  may  be  bailed. 
R.  Sal6.  581.  Siin.  337.  And  he  is  not  eftop- 
ped  by  the  return  of  Rlongat  to  fay  quod  non 
cepit.  R.  Sali.  581.  Skin.  61,  76,  337.  And 
if  the  return  of  elongat'  be  falfe,  after  judg- 
ment againft  the  fhcrifffor  the  faUe  return, 
the  defendant  (hall  be  bailed.     Ray.  475. 

If  on  replevin  made  by  the  (heriif  upon  a 
plaint  in  the  county  court,  the  bailiff  returns 
that  the  cattle  are  cfloigned,  the  (heriff  muft 
inquire  of  it,  and  if  it  be  fo/ound,  the  (hcrifF 

may 
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may  award  a  ^withernam  in  the  county.  F.  JV. 
B.  69.  C.  74.  C.  I  Brownl.  167.  And,  if 
he  refufes  to  do  it,  there  fhall  be  a  writ  out 
of  chancery  diredled  to  him  to  award  a  witb^ 
ernam.  F.  N.  B.  69.  C.  And  if  he  does  not 
obey,  there  (hall  be  an  alias,  pluries,  and  ai- 
tachment.  Id. 

So  withernam  lies  in  fecond  deliverance • 
1  BrownL  167. 

If  the  flierifF  refufes  a  withernam^  an  at- 
tachment lies  againft  him,  and  a  diftringas 
direfted  to  the  coroners.  Id*  If  2t  nihil  be  re- 
turned upon  the  withernam^  an  alias  zndplu^ 
ries  go,  and  fo  in  injinitum.     Id. 

After  a  withernam  awarded,  if  the  defend- 
ant pays  all  damages  to  the  plaintiff,  he  (hall 
have  reftitution  awarded.  5  Com.  Digm 
289. 

It  is  not  a  good  return  for  the  (heriff  upon 
a  replevin  quod  man dav  ballivo  quvnuV  dedit 
rejpons\  or  no  deliverance  made ;  for  by  the 
Jiat.  IVeJim.  i.  c^  ij.  the  flieriff  ought  im- 
mediately to  enter  the  franchife,  and  make 
deliverance.     F.  N.  B.  68.  F. 

That  the  cattle  are  inclofed  in  a  par k^  for ^ 
irefs,  &ci   8  -£?"•  4.  it),  a. 

2.  By  Plaint. 

By  the  JIat.  of  Marl.  52  H.  3.  r.  21.  .S/ 
averia  capiantur^  &c.  VicecomeSy  pojl  queri-^ 
moniamjibi foSlum^  ea  deliber are  poJjit,Ji  extra 
libertatis,  G?r.  Et  Ji  injra^  ^c. 

And  upon  this  llatute,  after  plaint  to  the 
(heriff,  he  h^  parol,  or  precept,  may  by  his 

bailiff 
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bailiff  replevy  them.  And  it  is  not  necefTary 
for  him  to  ftay  'till  the  county-court  before 
he  makes  plaint^  if  the  plaint  is  afterwards 
entered  there.     5  Com.  Dig.  289. 

And  the  fheriff  ought  upon  plaint  to  make 
deliverance  of  the  cattle,  tho'  he  himfelf  took 
them.  2  Inji.  139.  And  the  plaint  (hall  be, 
quia  A.  B.  (naming  the  (herifFs  proper  name) 
cef>it.  Id. 

So  he  may  make  deliverance,  tho'  the  cattle 
or  goods  are  above  the  value  of  40  j.  Id. 
Tho'  after  the  taking  they  are  conveyed  into 
afranchife,  llnji.  140.  So,  if  they  are  taken 
in  a  franchife,  and  upon  a  precept  the  bailiff 
of  the  liberty  refufcs,  or  negledls,  to  deliver 
them,  the  (heriff  may  enter  the  franchife  and 
replevy.  Id.  So  he  may  upon  a  writ  of  re- 
plevin. And  therefore,  upon  a  writ  of  re- 
plevin, it  is  not  a  good  return,  that  the 
bailiff  of  the  franchife  nullum  dedit  refponfum^ 
or  the  like  matter.     jR^^.  82.  F.  N.  B.  68. 

F. 

The  fheriff  may  take  fuch  power  for  his 
affiftance  as  he  pleafes.  3  ff.  7.  !• 

By  the  Jiaf.  Wejim.  i.  c.  ij.  If  the  cattle 
are  driven  to  a  caftle,  or  fortrefs,  and  there 
detained  againft  gages  and  pledges,  after  de- 
mand the  (heriff  (hall  make  deliverance.  2ln/i. 
192.  So,  if  they  are  driven  into  a  houfe,  park, 
or  other  place  fortified.  Id.  193.  And  no  per- 
fon  ecclefiadical  or  temporal,  above  the  age 
of  15  and  under  70,  is  exempt,  but  muft 
9^0:  him«  Id.  i9|. 

And 
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And  therefore  the  flierijffcannot  return  that 
the  cattle  are  elloigned  ^nto  a  caftle,  &c. 
Id.  &  S  H.  4..  ig.  a. 

The  (heriff  muft  not  ufe  force  before  a  de- 
mand of  deliverance.  2  In/}.  193.  Nor  can 
he  break  into  the  houfe  or  clofe,  if  there  is 
a  door  or  gat€  open.  2  Ro/.  552.  /.  35* 
Othcrwife,  if  the  owner  at  the  door,  &c.  by 
force  hinders  his  entry.     Id.  565.  /.  37, 

3.  By  Cuftom. 

By  cuftom  in  the  county  of  Northampton^ 
in  the  abfenceof  theflierifFs  bailifF,theyrtf/?ii 
pledge  may  make  replevin.     2  Inft.  139. 

By  the  cuflom  oi London^  upon  fecurity  for 
return  of  the  goods,  or  the  value,  the  IherifF 
^nds  an  officer  to  appraife  the  goods,  if  he 
can,  and  to  deliver  them  to  the  plaintiff* 
Priv.  Lond.  170. 

By  cuftom  a  replevin  may  be  granted  by 
the  hundred  court.  5  Com.  Dig.  290.  Cit. 
Dub.  SaL  580. 

But  a  cuftom,  that  goods  taken  in  L^dom 
(hall  not  be  replevied  by  the  king's  writ,  but 
only  in  London^  is  not  good.  Dy.  245.  b. 
And  therefore  a  return  of  fuch  a  cuftom  wai 
difallowed.  Dy.  246.  a.  Fide  ante  I. 

4:  By  Writ  of  Second  Deliverance. 

If  the  plaintiff  is   nonfuited  in  replevin, 

and  his  cattle,  (Sc.  are  afterwards  taken  again 

for  the  fame  caufe,  he  may  have  a  writ  of 

fccond  deliverance  for  his  cattle,   &c.  F.  N. 

I  B  yz 
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S.  72  D,  whether  the  nonfuit  is  after,  or 
before  avowry.  Id.  And  this  writ  of  fecond 
deliverance  is  a  judicial,  and  not  an  original 
Writ,  which  was  granted  by  the  Jiaf.  ^.  2. 
13  EJ.  I.  c.  i.  2  Injl.  34 1 •  And  this  writ 
iffues  out  of  the  record,  upon  which,  the 
nonfuit  was.  Id.  And  it  muft  be  conform- 
able to  thfe  fitft  record.  Id. 

And  therefore,  if  witbernatn  was  award* 
cd  upon  an  efloignment  of  the  cattle  after 
nonfuit,  the  fecond  deliverance  (hall  not  be  of 
the  cattle  taken  by  the  withernam^  but  of 
the  firft  cattle.  Id. 

It  muft  be  tiefted  upon  the  fame  day,  upon 
which  the  retorn  habendo  was  returnable 
upon  the  former  writ.  2  Rol.  97. 

If  the  plaintiff  declares  in  fecond  deliver^ 
ancef  the  defendant  avows  or  makes  conu- 
sance like  as  in  replevin.  Co.  Ent.  585. 
And  the  fecond  deliverance  will  be  zfuper/e^ 
deai  to  the  retorn*  babendo  upon  the  firft  writ, 
but  hot  to  the  inquiry  of  damages ;  for  thefc 
are  given  by  the Jiat.  21  H.  S.  c.  ig.  for 
cofts  on  the  firft  writ,  R.  i  Salk.  95.  2  Inji. 

The  writ  of  fecond  deliverance  is  not  taken 
away  by  1 1  Geo.  2.  c.  19.  and  it  is  not  zfu^ 
ferfedeas  to  a  writ  of  inquiry  of  damages  on 
the  Jat.  17  Car.  2.  c.j.  but  after  writ  of 
fecond  deliverance,  defendant  cannot  proceed 
upon  retorn*  babendo.  Barnes  427. 


5*  Pledges^ 
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5*  Pledges^  wbenfauhd. 

By  \htjiat.  JVeJlm.  2.  13  £^.  i.  c.  2.  The 
(her iff,  before  deliverance  made  of  the  goods, 
ought  to  fake  pledges  to  profecute  and  for  re^ 
torn  babend'  (if  return  be  awarded)  other- 
wife  he  fhall  anfwer  the  price  of  the  goods. 
Co.  Lit.  145.  b.  And  therefore  if  upon  a 
writ  of  replevin,  the  flierifF  does  not  take 
pledges,  it  will  be  error.  R.  Cro.  Car.  594, 
And  for  his  default  an  adtion  upon  the  cafe 
lies  againft  the  (herifF,  Id.  446.  Or  againft 
the  bailiff  of  the  franchifc.  a  Inji.  340. 

And  by  \\izftat.  Wefim.  2.  2.  If  the  bailiff 
hath  not,  whereof  he  may  anfwer,  the  fu- 
pcrior  (hall  anfwer.    Id. 

So  in  bomine  replegiando  the  plaintiff  fhall 
find  pledges  to  profecute  with  effeA,  and  to 
deliver  the  perfon  and  his  goods.  5  H*  7* 
3.  a.  So,  if  the  fherifF  takes  infufficient 
pledges,  he  Ihall  anfwer,  as  well  as  if  he 
takes  none.  2  Jnji.  340. 

And  therefor?  if  the  plaintiff  is  non- 
fuited,  &c.  znd  xxiponthQ  retorno  habendo  xht 
iheriff  returns  ekngata,  the  defendant  (hall 
have  a  writ  for  the  cattle  or  goods  of  the 
pledges.  Id^  And  if  upon  the  writ  againft 
the  pledges,  the  iheriff  returns  nihil,  there 
/hall  be  2ijcir^ facias  againfl  the  (h^viS  quod 
reddat  tot*  averia  xel  catalla,  &c.  Id.  Hut. 
yj.  Of.  Br.  243. 

Sed  ^  if  this  is  in  any  cafe  but  where  the 
flierifF  hath  been  guilty  of  wilful  negligence, 
in  taking  infolvent  perfons  as  pledges  ? 

Sup* 
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Suppofe  them  folvent  when  taken,  and 
that  they  afterwards  become  infolvent,  (hall 
the  flicrifF,  in  fuch  cafe,  be  anfwerable  ? 

Money  depofited  in  lieu  of  pledges  is  not 
fufficient.  R.  Cro.  Car.  446.  Jon.  378. 

One  pledge  is  good,  if  he  is  fufScient,  for 
it  is  at  the  peril  of  the  (herifF,  that  he  takes 
One  or  more  pledges.  Cro^  Car.  446. 

If  the  writ  is  removed  by  recordari^  when 
the  (hcrifF  hath  not  taken  pledges,  the  court 
may  take  pledges,  at  any  time  before  judg- 
ment,   to  avoid   error.    R.  Mar.  46.    iViy 

156- 
Upon  a  replevin  by  plaint,  pledges  are  not 

neceflary.  Cro.  Car.  594.  For  the  omiffion 
is  not  error.  R.  Jon.  439.  » This  at  com- 
mon law,  birt  now  by  the  flat.  1 1  Geo.  2. 
f.  19.  §.  23.  On  a  diftrefs  for  rent,  all  flie- 
rifFs,  @*r.  may  and  jhaH^  in  every  replevin  of 
a  diftrefs  for  rent,  take  in  their  own  names 
from  the  plaintiff  and  two  refponiible  per- 
fons  js  fureties,  a  bond  in  double  the  value  of 
the  goods  diftrained,  conditioned  for  profc- 
cuting  the  fuit  with  efFed,  and  for  return  of 
the  goods  if  return  awarded,'  before  deliver- 
ance of  the  diftrefs. 

This  bond  is  aflignable  to  the  avawant,  or 
perfon  making  conufance,  by  indorfcment. 
The  affignment  to  be  ftamped  before  adlioa 
brought.  The  avowant,  tSc.  may  then  fue 
in  his  own  name.  The  cou-rt  may  give  re- 
lief by  rule,  which  operates  as  a  dcfcafancc. 


Vol.  ir.  K  6.  Re- 
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\  6.  Replevin^  6qw  removed^ 

By  pone. 

If  the  replevin  be  in  the  county  by  writ^ 
it  may  be  removed  by  pone,  into  C.  B.  or 
J5.  R.  F.  N.  B.  69.  M.  And  may  be  re- 
moved by  the  plaintiff  vt^ithout  caufe.  Id. 
And  by  the  defendant  v^ith  caufe^  but  not 
without  caufe.  F.  N.  B.  yo.  A. 

But  the  replevin  remains  before  the  (he- 
rifF,  'till  removed  by  pone  or  other  writ ;  for 
the  replevin,  alias,  and  pluries  arc  all  vicon^ 
tieL  2  H.J.  5.  ^.  And  therefore,  if  the 
IherifF  returns  upon  a  pluries,  that  he  has 
made  deliverance,  jB.  R.  or  C  B.  cannot 
proceed  upon  it ;  for  the  parties  have  no  day 
in  court  by  the  writ.  Id. 

If  a  plaint  is  removed  by  pone  or  recordari 
into  B.  R.  or  C.  B.  the  plaintiff  muft  de- 
clare there  de  novo,  othjcrwife  the  defendant 
fhall  fue  out  a  writ  de  retorno  babendo^  F.  N. 
B.  yi.  A.  And  nothing  (hall  be  removed 
but  the  plaint,  though  iiTue  is  joined.  Id. 
And  the  plaint  may  be  rembved,  though  the 
plaintiff  has  difcontinued  there.  Id. 

By  Certiorari. 

If  the  replevin  is  in  a  court  of  record, 
that  may  hold  plea  in  replevin,  it  may  be  re- 
moved by  certiorari.  3  Mod.  56.  And  it 
cannot  be  removed  out  of  a  court  of  record 
except  by  certiorari.  5  Com.  Dig.  29 1 .   cit. 

p^r 
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per  King  C,  J.  HiL  3  Geo.  Though  the 
plaint  was  begun  in  the  county,  hundred,  &c. 
and  afterwards  removed  into  a  court  of  re- 
cord. Per  King.  Ibid. 

After  removal  the  plaintifF  may  declare  de 
nol)o  in  B.  R.  or  C  B.  when  the  plaint  re- 
moved is  tranfmittcd  there  by  mittimus.  Bro^ 
R.  419, 

By  Recordari. 

If  the  replevin  be  in  the  county  by  plaint, 
it  may  be  reihoved  into  C,  JS.  or  B.  R.  by  re^ 
cordari.  F.  N.  B.  70,  B.  And  this  by  the, 
plaintifF  without  caufe  in  the  writ,  and  by 
the  defendant  with  caufe.  Id. 

If  the  fherifF  returns  the  recordari,  tardi, 
the  plaintifF  fhall  have  an  alias  recordari.  Id. 
And  though  the  recordari  is  tefted  before  the 
plaint  entred,  yet  it  is  good.  Id*  71.  d.  Bro. 
recordare  9.    i  R.  3,  4, 

If  the  recordari  varies  from  the  plaint  in 
the  names  of  the  parties,  in  the  things  com- 
prized, &c.  the  plaint  fliall  not  be  removed, 
Dalt.  I,  33. 

The  recordari  in  replevin  is  filed  by  the 
filazer,  in  other  aftions  by  the  prothonotary, 
Barnes  222. 

By  Accedas  ad  Curiam. 

If  the  plaint  be  in  the  court  of  another 
lord,  it  may  be  removed  into  B.  R.  or  C.  B. 
hy  recordari  to  the  (herifF,  commanding  him 
quod  accedat  ad  curiam  et  in  j^lena  curia  ilV 

K  2  recordari 
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fecor  dart  facias,  &c.  F.  N^  B..  70.  5.  A% 
if  it  be  in  the  hundred-court,^  wapentake, 
tithing,  &c.  ^  Id. 

Blit  it  cknnot  be  removed  by  an  acccdas.  ad 
curiam^  which  bears  date  before  the  plaint 
entred.  Id.  71.  d.  Nor  two  plaints' by  one 
recordari.  Bro^  recordare  i  !•  3  i?.  7.  14.  ^/. 
Nor,  if  there  is  a  material  variance  between 
the  plaint  and  recordari  \n  the  name  of  the 
court,  or  of  the  parties.  Dalt.  33^ 

Nor  fhall  it  be  removed  out  of  a  court, 
which  is  not  the  king's  court,  without  caufe^ 
neither  by  the  plaintiff  nor  the  defendant. 
Re^.  85,  k  2  Infi.  339. 

7.  Declaration  in  Replevin. 

The  declaration  in  replevin  may  be  laid  ia. 
the  county  where  the  cattle  or  goods  were 
taken,  or  in  the  county  ijito  which  they  were 
driven  after  the  taking.  F.  N.  B.  6g,  I. 

Two  perfons  who  have  not  a  joint  intereft, 
cannot  join  in  replevin.  Co.  Lit.  145,  b.  3  H. 
4.   16.  a. 

The  declaration  in  replevin  ought  to  men- 
tion the  place  in  which  the  taking  was.  i 
Sid.  9.  And,  if  it  is  omitted,  the  defendant 
may  demur  to  the  declaration.  So,  if  there 
is  a  blank  for  the  place.   5  Com.  Dig.  292. 

So,  if  it  mentions  feveral  cattle  taken  in  ji., 
and  B.  for  all.  the  cattle  cannot  be  taken  ia 
both  places;  but  the  declaration  muft  fay 
how  many  were  in  one,  and  how  many  in  the 
other  place.  R.  Lit.  37. 

If  it  mentions  a  place  in  A.  and  by  repli- 
cation 
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alioii  avert,  that  the  fame  place  was  in  B.  it 
will  be  a  departure.    R^  i  SiJ.  lo. 

If  the  <3efendant  avows  in  another  place, 
he  muft  tfavcrfe  the  place  in  the  declaration. 
1?.  upon  a  gtnnfcral  demurer.  JL^//.  1150.  9 
H.  6.  39.  6. 

But  the  omiffion  of  the  place  or  vi//,  wilJ 
be  aided,  if  the  defendant  doe«  not  demur  for 
thlat.  tR.  I.  SiJ.  9,  20. 

It  muft  be  conformable  to  the  original; 
^nd  therefore,  if  the  original  is  for  heajis^  and 
the  declaration  for  an  horji^  it  i«  error.  R. 
€ro,  EL  330. 

Or,  if  the  original  is  in  the  dettnet^  artd 
the  declaration  in  the  detinuit.  Lut.  11 50. 
Vid€  aht€^  No.  i . 

It  muft  mention  the  cattle>  or  goods,  dc- 
ihaoded.,  with  fiich  certainty,  that  the  ftieriff 
may  make  deliverance  of  then*^. 

Add  thcrtfore  if  it  is  for  loo  flieep,  ewes, 
And  wctherSj  without  faying  how  iHany  of 
each  fort,  it  is  bad.  JR.  AL  33.  Carti.  218. 
It  muft  mention  the  fpecies  of  cattle;  as« 
fliefcp,  cw«^  Gfr.  Cartb.  218.  And  the  value. 
Per  Ellis.  Id.  •         ' 

If  the  cattle,  taicin,  are  returned,  the  de- 
claration fliall  fay,  wherejhre  he  took^  &c. 
and  unjujily  detained  them  againji  gages  and 
pkdges^  until^  &c.  1  Saund,  347. 

If  they  are  not  returned,  it  ihall  be,  where^^ 
fore  be  took^  &c.  andjiill  detains  againji  gages 
afid pledges f  omitting  until,  &c..  BLajt^  Ent. 
560.  Co.  Ent.  610.  ^.  ^      ► 

So,  if  only  pal-t  are  returned,  it  fhall  fay  as 
to  that  detained  until,  &c.  and  fxyr  the  refi- 

K  3  due. 
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doc,  and Ji ill  detains.   Co.  Ent.  61 1,  i.  S^^i* 
a. 

If  the  declaration  is  in  the  detinet^  the 
plaintiff  fliall  recover  the  value  of  the  cattle, 
damages  f^r  the  taking,  and  cofls.  F.  N.  B. 

But  he  cannot  recover  the  cattle  in  fpecie^ 
but  only  the  value.  Dalt.  84. 

If  the  defendant  appears  upon  the  njoither- 
Ham^  the  plaintiff  (hall  count  upon  the  writ 
oi  withernam^  Dy.  189*  tf.  Co.  Ent.  611.  b. 
613.  a.  And  thereon  pledges  may  be  found 
for  delivery  of  the  cattle  taken  upon  the  wi- 
tJbernam,  and  alfo  for  the  cattle  eiloigned.  Co. 
Ent.  611.  6.  613.  a. 

And  the  delivery  (hall  be  pledged  before 
avowry.  Per  Dy.  Da/t.  65* 

If  the  declaration  is  only  for  part  of  the 
cattle,  the  defendant  may  avow  for  them  and 
the  others,  and  pray  a  writ  to  the  (herifF  im« 
mediately  for  the  others,  if  replevin  was  made 
of  them . 

Fourteen  fkimmers  and  ladles,  and  three 
pots  and  covers,  is  fufficient  certainty.  Stra. 
1015.  B.  R.  H.  119. 

Though  hufband  and  wife  jointly  cannot 
tnaintain  replevin  for  taking  the  goods  of 
hufband  and  wife  5  yet  if  defendant  avows,  it 
fhall  be  intended  that  the  taking  was  before 
the  coverture,  and  that  they  had  then  a  joint 
property.  Ibid. 

And  in  that  cafe  the  taking  mufl  be  laid  to 
their  damage.  Ibid. 

The  taking  need  not  be  laid  in  the  place 
'where  the  taking  originally  was,  any  other 

place 
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place  where  the  cattle  were  in  the  defendant's 
cuftpdy,  is  good.  2  Wilf.  354-  Vide  poji. 
No.  9. 

8.  Pleas  in  RepJeviju 

In  Abatement. 

To  replevin  the  defendant  may  plead  in 
srbatement,  or  in  bar.  In  abatement,  that  he 
iook  in  another  county.  Th.  Br.  65.  I'hat  he 
took  in  another  place,  with  a  traverfc  of  the 
place  in  which,  CSc.  AJh.  Rat.  474.  Mod. 
Ca.  102.  F^de  ante  No.  7.  To  which  the 
plaintiff  may  join  in  iffue  upon  the  traverfe. 
AJht.  475,  or  reply  that  the  place  is  known 
as  well  by  one  name  as  the  other^  hut  vide 
infra  No.  9. 

That  the  place  in  "which,  &c.  is  in  another 
vilL,  R.  2  H.  6.  14.^.  So  in  abatement  the 
defendant  may  plead  property  in  him  and  not 
in  the  plaintiff.  Co.  Ent.  314.  h.  So,  if  there 
arc  fcveral  cattle,  the  defendant  may  plead 
■that  the  property  of  part  is  in  him. 

So  the  defendant  may  fay  that  the  property 
is  in  a  flranger,  and  not  in  the  plaintiff.  Or 
in  the  plaintiff  and  a  ftranger. ' 

If  the  defendant  claims  property  before  the 
Ihcriff,  he  may  return  it  upon  the  alias  re- 
plevin, and  thereupon  a  writ  de  proprietate 
probanda  iffues  j  for  the  property  cannot  be 
tried  but  by  writ.  5  Com.  Dig.  293. 

This  writ  iffues  out  of  chancery  or  out  of 
JB;  U,  or  C  B.  Dy.  ij^.  a.  When  it  iffues 
out  of  chancery,  it  is  an  original,  and  goes 

K  4  upon 
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upon  the  £heri6F's  return  to  the  alias  replevin « 

Id. 

When  it  iflucs  out  of  B.  R.  or  C.  B.  it  is 
judicial,  and  granted  to  the  party  upon  the 
Sheriff's  return  Id.  And  i$  only  an  inqued 
of  office,  upon  which,  if  it  is  found  for  the 
plaintiff,  the  (heriff  mqfl  make  deliverance 
to  him.  Co.  Lit.  145.  b.  7  H.  4.  45.  b. 

If  it  be  found  for  the  defendant,  the  £he« 
riff  does  nor  proceed.  Co.  Lit.  145.  b.  Dy. 
173.  a.  Yet  the  plaintiff  may  afterwards  pro- 
ceed in  C  B.  upon  the  writ  of  replevin,  and 
the  property  (hall  be  tried  there.  Co.  Lit. 
145.  b.  Though  the  (beriff  returns  upon  the 
writ  the  claim  of  property*  Id.  (S  j  H.  j^. 
i^6.  a. 

If  a  man  claims  property  in  curia  com\  it 
mufl  be  in  perfon,  and  not  by  bailiff*^  or  fer- 
vant.  Co.  Lit.  145.  b.  But  in  C.  B.  he  may 
claim  by  bailiff,   i  Leo.  go. 

In  abatement,  the  defendant  may  plead 
bailment  to  him  by  the  plaintiff,  for  which 
detinue  lies,  and  not  replevin.  5  Com.  I^ig. 

294- 

q.  In  Bar  . 

In  bar,  the  defendant  may  plead  the  gene- 
ral iffue,  non  cepit.    i  Bro.  Ent.  312. 

So,  if  the  taking  was  in  another  place,  be 
may  plead  non  ceptt^  though  he  fhall  not  have 
any  return.  Per  North.  2  Mod.  199.  And 
if  there  are  many  defendants,  one  may  plead 
non  cepit.  Lut.  ii^i.     Or  non  cepit  to  part. 

If  the  defendant  appears  after  %'ithernam 

awarded. 
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awarded,  he  may  plead  nan  ceplt  %  for  he  li 
not  concluded  by  the  fherifF's  return  of  ^/^«^ 
gavit.     R.  4^  Mpd.  183.  Sa/i,  581. 

But  he  cannot  plead  non  cepit  infra  fex  an^ 
noSy  for  this  does  not  anfwcr  to  the  detainer*. 
I  Sid.  81,2. 

The  defetadant  may  plead  property  in  bar, 
as  well  as  in  abatement.  5  Com.  Dig.  294. 

And  though  he  pleads  property  to  all  the 
cattle  in  the  count,  yet  upon  evidence  he 
may  prove  a  lefs  number,  i  Leo.  43, '  So  he 
may  claim  property,  though  the  iheriff  re- 
turns elongata.  Salk.  581. 

So  the  defendant  may  make  conufance,  for 
that  the  property  is  in  another.  R.  i  Levi 
9t).  So  he  may  plead  property  in  a  Jiranger 
in  bar.  R.  i.  Salk,  5. 

If  he  pleads  properly^  and  traverfes  the 
property  of  the  plaintiff,  iflue  ought  to  be 
joined  thereon,  for  a  tfaverfe  of  property  in 
the  defendant  is  not  material,  R.  Siin^  65* 
JDub.  but  held  well  after  *uerdi£ifar  tf}^  plmn^ 
tiff.     Winch.  %(y. 

The  defendant  may  plead  a  releafe  from  the 
plaintiff,  A  r^lea'e,  after  the  lafl  contiau- 
ance.     J^ut.  i\\2. 

The  plaintiff  in  bar  df  the  avowry  vmj 
plead  a  releale  from  the  defendants^  or  qqc  of 
them.^     Lut.  xi43. 

Or  a  releafe  from  him,  tn  whofe  right  the 
defendant  avows,  or  make«  cooufancQ,   Ibid. 

The  d^fepdant  may  plead  ^  plea  in  juftifi- 
cation,  without  making  avowry  or  cooiifance. 
R.  3,  Lev.  205.  Lev.Ent.  152.  But  thca 
h?  cannot  have  a  return  of  the  (hing  Ukcn. 

4  3  Lev. 
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3  Lev.  265.  I  Rol.  319.  /.  20.  And,  if  by 
matter  ex  poji  fa£lo  he  cannot  have  the  thing 
taken,  he  miift  juftify.  i  Roi.  314.  /,  35* 
Gr,  if  he  had  no  intcreft  at  the  time  of  the 
diftrefs.     i  Rol.  318.  /.  45.   320.  /.  5.  2  Cro. 

436- 

Cepit  tn  alio  loco  is  a  plea  in  bar,   not  in 

abatement;  no  affidavit  is  neceflary,  nor  need 

it  be  pleaded  in  four  days  after  declaratioa 

delivered^     Barnes  353^ 

10.  Avowry. 

*  If  the  defendant  had  lawful  caufe  for  the 
taking,  the  mod  proper  and  ufual  courfe  is 
to  make  avowry  or  conufance,  which  is  in 
the  nature  of  a  bar.  Mod^  Ca.  102, 

An  avowry  imports  a  juftification  of  the 
taking  in  his  own  right.  Or  in  right  of  his 
wife.  2  Saund.  195,  And  in  all  cafes,  where 
the  defendant  expefts  a  return  of  the  cattle  or 
goods  taken,  he  mud  make  an  avowry  or 
conufance  pro  reiorno  babendo.  Mod.  Ca^ 
103, 

And  therefore,  if  the  defendant  pleads  a 
taking  in  another  place,  he  muft  make  an 
avowry  pro  ret*  habencf ;  for  the  plaintiff^, 
having  ailedged  the  property  of  the  cattle  in 
himfelf,  (hall  not  loofe  them  without  caufe. 
39  H.  6.  35.  I  Satk.  93, 4.  So,  if  he  demurs 
for  want  of  a  place  ailedged.  R.  35  H.  6. 
40.  So  in  all  cafes  where  he  pleads  in  abate- 
ment, matter  collateral  to  the  adion.  1  Salk. 

94- 

The  title  of  the  avowry  or  conufance  to 

have 
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have  a  return  cannot  be  traverfed*     i  Salk^ 

93'  4- 

But,  if  the  defendant   pleads  property  in 

hinafelf,  as  he  thereby  diredly  falfifies  the 

fuppofed   property  in  the  plaintiff,  he  may 

have    return    without    avowry.      So,  if  he 

pleads  property  in  a  ftrangcr  in  bar.     So,  if 

the  plaintiff  is  nonfuited  before  declaration, 

whereby  avowry  is  prevented,  the  defendant 

fhall  make  a  fuggeftion    what   cattle,    &c. 

•were  taken,  and  have  a  writ  pro  retorno^  if 

the  (her iff  conjlare  poterit  allegationem  fore 

veram.     5  Com.  Dig.  295.* 

So,  if  the    plaintiff  declares    for    a    lefs 

number  of  cattle  or  goods,  he  (hall  make  fuch 

fuggcflion  for  the  cattle,  S?r*  omitted.  Ray. 

So,  if  the  plaint  is  removed  by  recordari^  ' 
into  C.  B.  and  the  plaintiff  does  not  declare 
there.  I  J. 

]f  a  man,  who  takes  a  diftrefs,  has  no  inte« 
reft,  h€  cannot  avow  in  his  own  name:  A8,if 
the  fupervifor  of  a  common,  diftrains  accords 
ing  to  cuAom  upon  a  furcharge  of  the  com* 
mon,  he  cannot  avow  in  his  own  name,  iRcL 

318./.  45.  .... 

But  a  man  may  avow,  tho*  his  interefl  is 
determined  after  the  diflrefs,  before  the  reple- 
vin.    Id^  319.  /.  20. 

*  Here  it  may  not  be  improper  to  obferve  that  by  1 1  Geo,  u 
c,  i9«  the  iheriiF  on  diflrefs  for  rent«  is  to  take  a  replevin  bond 
with  fureties,  which  by  §  23.  is  to  be  affignecl  to  the  avowant 
or  peribn  making-  conufance,  if  he  has  judgment.  But  if 
plaintiff  is  nonfuited,  before  avowry  or  conufance,  the  bondb 
not  affignable,  but  mult  be  fued  in  tjie  name  of  the  iherifF. 

Whea 
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When  defendant  avows  at  a  different  place 
to  have  a  return,  he  muft  travcrfe  the  place 
in  the  count ;  but  when  he  dees  not  infift 
on  a  return,  he  may  plead  non  cepit^  and  prove 
the  taking  at  another  place.     Stra.  507. 

If  the  plaintiff  dies  after  declaration,  and 
before  avowry,  there  cannot  be  a  writ  de  ret' 
bab€nd\  but  defendant  may  didrain  again. 
2  Wilf.  83. 

The  defendant  may  have  leave  to  withdraw 
his  avowry,  and  plead  property  in  a  ftranger. 
Barnes  348. 

II.  Conufance. 

Conufance  imports  the  juftification  of  iht 
taking  in  another  right. 

And  therefore  one  defendant  may  avow,  and 
the  other  make  conufance  in  his  right.  And 
if  one  avows  and  the  other  makes  conufance, 
without  faying  as  bailiff  of  the  former,  and 
entire  damages  are  given,  it  will  be  error. 
R.Telv.  108. 

If  the  defendant  makes  conufance  as  bai- 
liff* or  fervant,  he  needs  not  (hew  his  autho- 
rity. 4  Mod.  378.  If  he  makes  it  as  bailiff  to 
the  king,  a  patent  need  not  be  alledged. 
Bra.  Bailiff,  i.  Or,  as  bailiff  to  a  corpora- 
tion, he  need  not  alledge  a  deed.  jR.  3  Lev. 
107.  liov  hy  per  eorum  praceptum.  Id.  Or 
ibew  how  incorporated.     Id. 

And  it  is  not  traverfable,  generally,  whe- 
ther he  was  bailiff,  or  not.  R.  Cro.  El.  14.  It 
is  not  traverfable,  where  he  juftifies  in  tref- 
pafs  or  replevin^  as  bailiff,  in  a  cldfe  which 

is 
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is  the  freehold  of  a  ftranger.     i   Salk.   107* 

But  where  he  took  contrary  to  the  will  of 
his  mafter,  upon  fuch  inducement  it  may 
betraverfed.  R,  3  Lev.  20.  So,  it  may  be 
traverfed,  that  he  took  as  bailifF  to  another, 
rnd  not  to./f.  R.  i  Leo.  50.  R.  2  Leo.  196* 
216. 

That  he  took  of  his  own  wrong,  abfqut 
hoCf  that  he  took  as  bailifF,  for  this  is  material, 
where  the  taking  is  of  cattle.  R.  i  SaJJi:^. 
loy. 

If  one  defendant  pleads  noncepity  the  other 
may  make  conufance  in  his  right,  for  he  (liail 
not  loofe  his  advantage  by  the  other's  plea.. 
1  Rol.  320.  /.  25. 

If  the  defendant  fays  bene advocat ^  &c.  for 
bene  cognovit,  it  is  form  only.  2  Cro.  ^2^^ 

If  he  fays  bene  cognovit  captionem  in  pra^ 
didio  locp^  without  frying  tempore  qua,  &c.  it 
will  be  well.     R.  2  Mod.  4. 

If  he  does  not  defcribe  how  many  acres  the 
locus  in  quo  contains,  in  his  avowry, -it  viiW 
be  well.     R.  Lut.  1232. 

Avowry  or  conufance  ought  to  make  a  good 
title  in  omnibus,  for  it  is  founded  upon  the 
right.  Carth.  74.  For  it  is  in  the  nature  of 
a  count  and  mull  contain  fufficient  matter  to 
have  a  return.  7  Co.  25.  a.  And  therefore 
if  he  avows  for  homage,  he  muft  make  a  title 
to  homage.     5  Com.  Dig.  296. 

If  the  replevin  is,  that  he  took  the  cattle 
and  goods,  and  the  defendant  avows  pr  make^ 
conufance  of  the  taking  of  the  cattle  and goods^ 
but  his  juftification  goes  anly  to  the  cattle, 
without  fpeaking  of  the  goods,  it  will  he  bad. 
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J?.  5  Mod.  jj.  So,  if  the  replevin  be  that 
be  took  the  beajlsy  cattk^  and  goods ^  and  he 
makes  avowry  or  conufance  of  the  cattle  only, 
it  will  be  bad.     i?.  4  Mod.  402, 

If  the  avowry  or  conufancc  is  bad,  the 
defendant  fliall  have  no  return,  tho' the  re- 
plevin is  alfo  bad,  and  the  declaration  therein 
quaflied  for  defedl.  R.  Show.  gg. 

Two  defendants  cannot  make  feveral  avow- 
ries for  the  fame  thing,  each  in  his  dwii  right, 
for  each  cannot  have  judgment,  feverally,  for 
the  fame  thing.   ^Co.  ig.a.  Sedqu? 

The  avowry  need  not  be  for  the  fame 
caufc,,  for  which  the  taking  was ;  for  if  a  man 
diftrains  for  one  caufe,  be  may  afterwards 
avow  for  any  other  caufe,  for  which  the  tak- 
ing was  juftifiable,  3  Co.  26.  a^  2  Leo. 
196. 

So  an  avowry  for  rent,  if  it  appears  that 
part  is  not  in  afrrear,  will  be  good  for  fo  much 
as  is  due,  upon  demurrer*  1  Sand.  287. 
Otherwife,  if  he  avows  for  an  in  tire  rent, 
and  it  appears  that  he  has  title  only  to  two 
parts.  1  Sand.  286.  R.  Mo.  281.  Or,  if  he 
avows  for  30/.  part  of  the  rent  for  half  a  year, 
without  fhewing  that  the  refidue  was  fatis- 
ficd.  jR.  4  Mod.  402, 

If  a  diftrefs  is  made  for  a  year's  rent,  the 
landlord  may  avow  for  three  quarters,  only, 
or  any  lefler  part.  But  if  it  is  doubtful  how 
much  is  due,  as  under  thcj/?^/,  ^Ann.  c.  16. 
he  may  by  leave  of  the  court,  make  feveral 
avowries,  he  had  better  fo  do,  avowing  for 
a  year,  three  quarters,  half  a  year,  &c^ 

By  the  11  Geo.  2.  c.  19.  §  22.  Such  avowry, 

(as 
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(as  well  as  for  ferviccs)  may  be  general,  /•  r. 
without  ftating  a  title,  only  an  holdings  &c* 
as  tenant. 

If  a  man  avows  pro  cert*  letee,  and  for  a 
fine  for  not  prefenting,  where  it  appears  that 
the  fine  was  excefiive,  he  (hall  not  have  a  re- 
turn.    II  Co.  45. 

An  avowry  for  rent  in  arrear  at  the  time  of 
the  taking  is  fufficient,  without  faying,  and 
Jim  being  in  arrear.     R.  Dalt.  72. 

If  the  avowry  is  for  rent  due  at  Michaelmas^ 
and  the  diftrefs  is  alledged  before  Michaelmas^ 
and  judgment  for  the  avowant,  it  may  be 
amended  after  error  brought  for  it.  R.  Salk. 
580.  But,  if  it  is  not  amended,  it  will  be 
error,  where  he  takes  judgment  for  the  whole 
rent  till  Michaelmas.     R.  Id. 

If  the  avowry  or  conufance  is  by  attorney, 
when  the  defendant  was  an  infant,  the  plain- 
tiff may  plead  it  in  abatement.  R.  i .  Salk.  gj, 

12.   Avowry. 

For  Rent  and  Services. 

The  moft  ufual  avowry  is  upon  diftrefs 
made  for  rent,  or  fervices. 

At  common  law  the  defendant,  in  fuch 
avowry  muft;  have  alledged  in  certain,  what 
lands  were  held  of  him,  or  of  his  lord,  and 
by  what  tenure,  and  many  niceties  in  various 
cafes,  attended  fuch  avowries.  As  two  fta- 
tutes  have  in  a  great  meafurc  rendered  the 
learning  on  this  head  almoft  ufelefs,  I  (hall 
only  give  abftrafts  of  thofc  ftatutes^  and  re- 
fer 
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fcr  the  euri<5us  reatfcr  to  5  Com^  Drg.  296, 
7.8. 

By  the  flat.  21  H.  8.  c.  19.  It  is  enafted. 
That  where  any  lands,  tenementy,  and  other 
hefeditaments,  are  holdcn  by  any  perfon,  or 
perfons,  by  renfs,  cujioms^  or  fervices^  if  the 
lord  of  whom  they  are  holdcn,  diftrain  for 
any  fuch  rents,  cuftoms,  or  fervices,  and  re^ 
flevin  thereof  be  fucd,  he  may  avow,  or  his 
bailiff,  or  ferirant,  may  make  conufance  or  ju- 
fiify  for  taking  of  the  diftrefs,  upon  the  fame 
lands,  &c,  fo  holden,  as  in  lands  or  tene^. 
ments  within  his  fee  or  feignory,  alledging 
in  the  faid  avowry,  conufance,  and  juftifica- 
tion>  the  fame  manors,  lands,  and  tenements 
to  be  holden  of  him,  without  naming  of  any 
perfon  certain  to  be  tenant  of  the  fame,  and 
Without  making  any  avowry,  juftification,  or 
conufanccf  upon  any  perfon  certain.  So  upon 
every  writ  fued  of  fecond  deliverance.  Vide 
9  Co.  33.  a.  6  Co.  59.  b.  Co.  Lit.  268,  b. 
9  Co.  22.  a.  36,  J.  65.  a. 

By  the  Jlat.  11  Geo.  2.  c.  i^,  §  22.  It  is 
cnaded.  That  it  iliall  be  lawful  for  all  de- 
fendants in  replevin  (in  cafes  of  diftredes  for 
rent,  quit-rtnts^  reliefs,  heriots^  and  other 
fervicesj)  to  avow  or  make  conufance  gene- 
rally, that  the  plaintiff  in  replevin,  or  other 
tenant  of  the  lands  and  tenements,  whereon 
diftrefs  made,  enjoyed  the  fame  under  a  grant 
or  demife,  at  fuch  a  certain  rent,  daring  the 
time  wherein  the  rent  diftrained  for  incur- 
red, which  rent  was  then,  and  flill  remains 
due;  or  that  the  place  where  the  diftrefs  was 
taken  was  parcel  of  fuch  certain  tenements, 

held 
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held  of  fuch  honor,  lordftiip,  6r  manor,  for 
\vhich  tencoicnts,  the  rent,  relief,  heriot,  or 
other  fervice  diftrained  for,  was  at  the<  time 
of  fuch  diftrefs  and  ftill  remains  due,  with- 
out further  fetting  forth  the  grant,  tenure^ 
demife,  or  title  of  fuch  landlord  or  landlords, 
leffor  or  leflbrs,  owner  or  owners  of  fuch  ma- 
nor. On  plaintiff  being  nonfuitcd,difcontinu- 
ing,  or  having  judgment  againft  him>  defen- 
dant to  recover  double  coils» 

1 3 .  Bar  to  Avowry  for  Rent  dnd  Services. 

To  avowry  for  rent  and  fervices,  the  plain- 
tiffin  bar  may  difclaim.  9  Co.  34.  b.  So  he 
may  difclaim,  generally,  and  thereon  (hall 
have  judgment;  but  the  lord  may  have  a  writ 
of  right  upon  the  difclaimer.  Mod.  Int.  306. 
Or  confefs  the  avowry.  Id.  319.  Or  pleads 
mt  ofbisfety  generally*  R.  28  H.  6. 10.  So 
he  may  plead,  out  of  his  fee,  without  dif- 
clainaing,  which  will  be  perilous.  Or  he 
may  confefs  the  tenure  in  part,  and  travcrfc 
the  tenure  modo  et  forma.  And,  if  it  is  found 
for  the  plaintiff,  he  (hall  have  judgment, 
tho'  the  avowry  was  for  rent,  the  tenure  by 
which  was  confefled.     5  Com.  Dig.  29^ ^ 

,  If  he  alledges  tenure  for  part  of  the  land, 
he  may  alledge  that  this  and  other  land  is 
held  by  fuch  fervices,  and  traverfe  that  only 
part  is  fo  held.  9  Co.  35%  h^  So  he  may  con- 
fefs the  tenure  and  traverfe  the  feifin.    9  Co^ 

33- ^• 
But  the  plaintiff  cannot  traverfe  the  feifin 

of  fervices  generally.  9  Co.  34.  b.ziH.  6.  3. 

Vol.  IL  L  Fitzh. 
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Fitzh.  avowry.  15.  For,  if  the  lord  had 
not  fcifin  of  the  ferviccs,  the  plaintiff  ought 
to  confefs  the  feiiin  and  traverfe  the  &ilin. 
9  Co.  33.  b. 

So  fince  the  Jiat.  ^z  H.  8.  r.  2.  he  may 
plead,  never  feifed  within  50  years.  8  Co.  64. 
b.  Mod.  Int.  322,   3»  4,  &  5  Ann.  c.  16.  §  16. 

If  he  was  feifed  only  for  part  of  the  fer- 
vices,  he  may  plead  that  the  tenure  was  by 
part,  but  never  feifed  for  the  rcfidue  within 
^o  years.  9  Co.  34,  5. 

He  cannot  pJead  tenure  of  a  ftranger,  and 
t^:averfe  the  tenure.  9  Co.  35.  a.  R.  10.  H.  6. 
6.  b.  for  he  muft  difclaim,  or  plead,  out  of 
bis  fee.   10  H.  6.  6,7. 

But  this  plea  is  not  good,  if  the  avowry  is 
for  cafud  fervice,  as  fealty,  &c.  1?.  3.  Lev. 
zi.  So,  if  the  tenancy  is  granted  by  fine,  &c. 
to  the  king,  the  lord  cannot  avow  getierally 
for  rcnt-fervice.  R.  i.   And.  160. 

So  now  fince  ihtjiat.  21  H.  S.  c.  19.  The 
plaintiff  in  replevin  in  bar  to  avowry  for  rent, 
may  plead  nothing  in  arrear.  i2,  Ray.  254, 
Gfc.  Tho'  he  does  not  make  any  title  to  the 
land.  Id.  25S.  Though  he  is  only  Icflce  for 
years,  or  a  ftranger.    Ray.  254. 

So  be  may  plead  all  pleas,  which  he  had 
by  the.  common  law,  except  difclaimer.  2 
Cro.  h2y.  Co  Lit.  26S.  b.  As,  he  may  plead, 
out  of  bis  fee.  2  Cro.  127.  Mod.  Int.  303.  Or 
traverfe  the  tenure.  2  Cro.  127.  T).  that  he 
iliall  plead  no  plea,  but  a  difclaimer,  or  out  of 
his  fee.  Mo.  870. 

^.  If  the  plea  of  difclaimer  is  not  taken  . 
away  by  the  Jiat.  21  -ff.  8.  c.  19  ? 

The 
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The  plain  tifF  may  plead  in  bar  to  an  avow- 
ry, de  Jon  tort 9  wiih  a  travcrfe  that  the  locus 
in  quo,  &c.  is  parcel  of  the  tenements  alledged 
to  be  held.  Raj.  Ent.  556.  A. 

But  by  the  common  law  before  the  21  H.S. 
f.  19.  a  flranger  to  the  avowry,  viz,  he,  up- 
on whom  the  avowry  was  not  made,  could 
toot  difclaim.  Nor  could  plead,  outofhisfee^ 
or  any  thing  tantamount.  22  H  6.  2.  b.  Nor 
nothing  in  arrear.  Id,  Nor  levy  by  dijlrefs^ 
nndfo  nothing  in  arrear.  22  H.  6.  3.  a. 

But  in.  thefe  cafes  he  ought  to  pray  in  aid 
of  the  very  tenant^  and  then  difclaim  or  plead 
tbefe  pleas.    22  H.  6.  22.  h. 

So  plaintiff  to  an  avowry  for  tent  upon 
him  as  very  tenant,  cannot  fay  nientfeifie,  for 
this  amounts  to  a  difclaimer,  and  therefore 
he  mull  difclaim.  21  JFf«  7.  20.  a\ 

If  on  avowry  for  non-payment  of  rent,  a 
plea  in  bar  is  de  injuria  fua  propria,  abfque 
hoc,  that  the  afore/aid  R.  took,  &c.  that  he 
did  not  take^  is  no  good  traverfc :  he  (hould 
purfuc  his  title,  and  de  injuria  fua  propria  is 
enough.  Fort.  362. 

On  avowry  for  rent,  and  iflue  thereon^ 
plaintiff  cannot  give  evidence  to  fet  off  a 
mutual  debt  5  but  by  way  of  fpecial  plea  to 
avowry,  he  may  plead  mutual  debt  of  more' 
-ibaa  the  rent.  Barnes  450. 

14.  For  Relief,  &c. 

.   The  defendant  avows  for  relief  like  as  for 
other  fervices.  Fide  ante.  No.  1 1. 

He  need  not  make  mention  of  the  relief 

L  2  in 
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in  his  avowry,  but  of  the  tenure  only;  for 
the  relief  is  incident  to  it*  R.  3  Lev.  145. 
And  if  it  be  fevered  by  releafe,  &c.  it  muft 
be  (hewn  on  the  other  fide.  Id. 

1  need  not  flate  the  common  law  on  this 
fubjedt. — No  man  will  be  unwife  enough  to 
avow  as  at  common  law,  when  he  may  avow 
under  the  ^at.  ii  Geo.  2.  c.  19.  §  22.  Fide 
mnte.  No.  ir. 

15.  For  a  Rent-Charge. 

A  rent-charge  is  where  the  owner  of  the 
rent  hath  no  future  intereft,  or  reverfion 
cxpedtant  in  the  land ;  as  where  a  man  by 
deed  maketh  over  to  others  his  who/e  eftate 
in  fee  fimple,  with  a  certain  rent  payable 
thereout,  and  adds  to  the  deed  a  covenant  or 
claufe  of  diftrefs,  that  i^  the  rent  be  in  ar- 
rear,  it  fliallbe  lawful  to  diftrain  for  the  fame. 
In  this  cafe  the  land  is  liable  to  the  diftrefs, 
not  of  common  right,  but  by  virtue  of  the 
claufe  in  the  deed  :  and  therefore  it  is  called 
a  Ttnt-charge,  becaufe  in  this  manner  the 
land  is  charged  with  a  diftrefs  for  the  pay* 
mentofit.  Co.  Lit.  143. 

I  think  this  does  not  come  within  the 
meaning  of  the  1 1  Geo.  2.  c.  19.  for  a  gene- 
ral avowry,  becaufe  here  is  not  any  tenancy.. 
I  ought  therefore  to  ftate  the  manner  of  avow* 
ing. 

If  the  avowry  be  for  a  rent-charge,  the 
avowant  muft  (hew  his  title  to  the  rent:  As» 
by  a  grant  to  him  in  fee^  or  ii)  tailj  or  for 

life. 
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life.  Co.  Ent.  590.  By  devife  to  him,  or  his 
wife.  2  Saund.  195, 

By  grantor  devife  to  fuch  an  one,  under 
whom  the  defendant  derives  his  title.'  By 
grant  or  devife  to  fuch  an  one,  to  whom  the 
defendant  is  executor  or  adminiftrator,  and 
avow  for  arrears  in  his  life  time.  Win.  Ent. 
1015. 

So,  he  ought  to  (how  that  the  locus  in  quo, 
&c.  is  parcel  of  the  land  charged ;  for  to  fay 
guod  eft  et  tempore  quo,  &c.  fuit,  is  not  fuffi- 
cieDt ;  for  this  imports  no  more  than  that  it 
was  fo  at  the  time  of  the  diftrefs.  JR.  2  Vent. 
150.  /[.Mod.  150.  But  the  avowant  need  not 
allcdge  feifin  of  the  rent,  where  the  com* 
mcncement  appears  by  deed.  8  Co.  65.  a. 
As,  if  he  avows  for  a  rent-charge.  Id.  Or 
for  rent  referved  upon  a  gift  in  tail,  i  Rol. 
314.  /.  10.  Or  upon  a  demife  for  life  or  years. 
5  Com.  Dig.  299. 

Or  for  a  rent  in  fee,  referved  by  deed,  up- 
on a  conveyance  in  fee.  R.  8.  Co.  65* 

So  if  the  rent  is  referved  by  adl  of  parlia- 
ment. Cro.  Car.  8 1 . 

In  bar  to  an  avowry  for  a  rent-charge,  the 
plaintiff  may  fay,  ^od  non  concept. 

He  may  demand  oyer  of  the  grant  and  de- 
mor. 

He  may  fay  that  the  grantor  was  feifed  in 
tail,  &c.  and  traverfe  the  feifin  in  fee. 

That  the  rent  was  extingui(hed  by  a  fine. 

That  he  made  a  legal  tender.  5  Com.  Di^. 
300, 
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1 6  For  Rent  upon  a  Ktfervation. 

As  the  party  may  avow  under  the  jiat.  1 1 
Geo.  2.  c.  19.  {Vide  ante ^  Np.  12.)  I  ihaU 
not  flate  the  ancient  law,  but  only  refer  the 
curious  to  5  Com»  JPig»  300. 

17.  jBjr  /^  an  Avowry  for  Rent  upon  aRefer^, 

vation. 

In  bar  to  an  avowry  for  rent  refcrved,  the 
plaintiff  may  plead  as  in  bar  to  debt  for  rent ; 
As,  non    aernijit.    Cl\ft.  641.    2  Saui^d.  312, 

Nothing   in  Arrear, 

Nothing  in  arreariox  part  of  the  rent,  and 
tender  of  the  refidue.  Clft.  646.  TChat  the 
avowant  after  12:  ards  ufed  or  fold  the  fat  tie  or 
good^  diji rained,   hut.  1423. 

jlfter  iffue  joined  upon  a  plea  jn  b^r  to  the 
avowry,  the  court  will  not  fuffer  the  plea  to 
be  withdi*nwn,  and  the  avowry  confefled, 
without  con  fen t,  for  the  avowant  will  lofc 
his  cofts.  S>kirL  594. 

Nil  !.abuit  in  tenemcntis  is  no  plea  (even  for 
a  ftranger)  fince  the  11  Geo.  2.  c.  19.  The 
ftatute  has  t^ken  away  the  tenants'  right  10. 
controvert  the  defendant's  title  in  replevin* 
Vide  the  cafe  of  Sullivan  y.  Str^dling.  2  WHf 
208,  &c. 

1 8 .  For  Damage  Feafant. 

If  the  defendant  avows  or  makes  (:on(i« 

fance  for  damage  feafant,  he  muft  (hew  that 

^be  place  where,  (^c.  is  his  freehold,  or  the 

I  freehold 
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freehold  of  B.  under  whom  he  makes  conu- 
fance.   Fide  Lut.  1 140. 

And  if  he  fays  that  he  himfelf  or  B.  was 
fcifed,  he  muft  fay  of  what  eftate,  in  fee,  tail, 
or  for  life.  R.  hut.  1243, 

1*9.  Bar. 

His  Freehold. 

To  this  avowry  the  plaintiff  may  fay  in 
bar,  that  it  is  his  freehold.   5  Com.  Dig.  300. 

Or  the  freehold  of  A.  and  by  bis  ItCtnce  be 
put  bis  cattle  there,   i  Co.  64.  a. 

Or  a  fpecial  title  by  devife,  fine,  demife, 
G?f.  5  Com.  Dig.  300. 

20.  Tender  of  Amends. 

So  the  plaintiff  may  plead  in  bar,  tender  of 
amends. 

If  the  defendant  pleads  that  he  was  feifed 
of  three  acres  in  loc(f  in  quo,  &c,  it  is  fuffi- 
cient,  without  faying  how  many  acres  the 
locus  in  quo  had.  R.  upon  fpecial  demurrer ^ 
hut.  1232. 

« 

21.  Bar  by  Common. 

In  bar  to  an  avowry  for  damage  feafant^ 
the  plaintiff  may  fay  that  he  is  intitled  to 
common  in  the  place  where,  ^c.  and  this 
common  appendant  or  appurtenant.  Com- 
mon by  reafon  of  vicinage.  5  Com.  Dig.  301. 
And  he  muft  (hew  in  what  vill  the  land  lies, 

I^^  to 


I    '52    1 

to  which  he  claims  common,     R.  2.  Cr^^ 

The  plaintiflF  may  plead  that  his  leflbr  is 
intitled  to  common  for  him  and  his  tenants. 
Co.  Ent.  573.  h. 

But  he  mud  (hew  how^  and  the  nature  of 
the  common. 

If  the  plaintiff  prefcribes  for  common,  he 
muil  make  a  good  title  to  the  common.  And 
for  common  appendant  or  appurtenant,  he 
niuft  (hew  a  feifin  in  fee  of  the  land  to  which 
he  claims  common,  and  then  alledge  that  he 
and  all  whofe  ejiate  he  bath,  &c^  time  wherer 
of,  &c.  have  had  common  in  fuch  place,  &c. 

1  S/Jund,  34.6.  Co.  L^ttn  113,^. 

If  he  claims  commoa  in  grofs,  he  need  no^ 
^Uedge  feifin  of  the  land^  but  only  that  he 
and  all  his  anceflors  have  had,  time  where-^ 
pf,  &f.  common  in  fuch  plape,  ^^.  i  Maundy 

346- 

If  a  copyholder  claims  common  in  another 

ixianoff  he  mu(l  alledge  feifin  in  his  lord,  and 

that  he  for  himfelf  and  his  cuftomary  ter 

nants  has  common  in  fuch  place^  Qfr.    Vide 

2  Saund.  326.  If  he  claims  common  in  a 
ivafte  of  the  fame  manor,  he  muft  alledge  it 
by  way  of  cuftom.  Co.  Lit.  ii3,  b.  And  he 
ipeed  not  (hew  what  eftate  the  copyholders 
]iave  in  their  cuftomary  tenementSt  ^.  2« 
^aund.  2^f), 

If  the  plaintiff  is  a  leflee  for  years,  he  muft 
alledge  a  feifin  in  his  lefibr,  who  has  the  fee, 
^nd  prcfcribc  in  him  and  all  thofe  ivbofe  eJlate^ 
^C'  and  then  derive  the  term  to  himfelf, 
&C.  for,  if  he  alledges  a  prefcription  in  him-? 

'     '    ■   ■  ^    •     ^        m 
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fclf  It  is  bad.  R.  Cro.  Car.  599.  So  he  muft 
al ledge  a  prefcription  for  common,  time 
whereof^  &c.  where  it  i$  contrary  to  commoa 
right.  As.  for  common  appurtenant,  or  by 
reafon  of  vicinage  i  and  it  is  not  fufficient  to 
fay,  all  have  bad  and  been  accujiomed  to  have^ 
without  more.  R.  Lut.  i6i« 

If  he  prefcribes  for  common  appendant, 
he  ought  to  claim  it  only  for  cattle  levant 
and coucbant.  R.  Lut.  1359.  R*  i.  Sid.  2^2* 
But,  if  he  prefcribes  for  common  appendant 
to  an  houfe  or  cottage,  it  will  be  well,  for 
this  comprifes  any  land.  R,  i.  Salk.  169. 
Semb.  I.  Brounl.  198.  And  for  cattle, /?i;j«/ 
and  couchant  is  fuffigient,  without  other  cer- 
tainty, R.  I.  Brownl.  198. 

So  he  muft  alledge  ufer  of  his  common  ac- 
cording to  his  prefcription:  As,  if  he  claims 
common  for  cattle  levant  and  couchant^  he 
muft  (hew  that  the  cattle  put  there  were  /?- 
vant  and  couchant.  i  Saund.  28.  R.  H.  10 
^nn.  in  C.  B.  5  Com.  Dig.  301. 

But  the  omiffion  (hall  be  aided  after  ver- 
didt.  I  Lev.  196.  R.  i  Saund.  227.  R.  2.. 
Cro.^4.4.. 

If  he  claims  common  appurtenant  for  a 
certain  number  of  cattle,  without  faying  /?- 
vant  and  coucbant,  he  need  not  fhew  that 
they  were  fo.  R.  2  Cro.  27. 

If  the  plaintiff  claims  common  for  all 
(ommonable  cattle,  he  muft  (hew  that  the 
cattle  put  there  were  fo.  Semb.  Lut.  1470. 

If  he  claims  common,  from  the  time  of 
cutting  and  carrying  away  the  corn,  till  the 
Japd  is  fown  again,  he  muft  (hew  that  the 

Cattle 
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cattle  were  put  there  within  that  time.  R. 
%  Cro.  637.  Vide  PL  Com.  33*  ^.  And  he 
mud  fay  that  no  part  of  the  land  was  fowa 
again,  z  Cro.  637* 

Replication. 

To  a  prefcription  for  common  the  defend- 
ant may  reply  de  Jon  tort^  with  a  travcrfc  of 
the  prefcription. 

Or  with  a  traverfe  of  the  levancy  andcoucb^ 
ancy-j  for  this  goes  to  the  gift  of  the  juftifi- 
oation.  5  Com.  Dig.  302. 

The  foddering  of  the  cjittle  in  his  yard  is 
evidence  of  their  being  levant  and  couchant^ 
I  Balk.  169, 

22.  Bar  hy  Way, 

In  bar  of  an  avowry  for  damage  feajant^ 
the  plaintiff"  may  prefcribe  for  a  way.  And 
he  muft  (hew  what  way  he  claims  in  certain  ; 
As,  whether  it  be  for  horfes,  carriages,  Gfr, 
And  the  terminus  a  quo,  apd  (fd  quern ^  &c. 

Replication^ 

To  this  bar  the  defendant  may  rpply  dejbff 
tort fZnd  traverfe  the  prefcription. 

Or  acknowledge  the  way,  and  fay  that  the 
trefpafs  was  extra  viam.  Bro.  E^nt.  297. 

If  the  defendant  traverfes  the  prefcription, 
the  plaintiff*  (hall  join  iffue  upon  the  traverfe. 

If  he  pleads  extra  viam,  the  plaintiff  may 
rejoin  tp  it  not  guilty.  Bro.  Ent.  297. 

«6.^ 
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93,  By  force  of  a  Warrant  or  Commijioa^ 

The  defendant  may  make  avowry  by  autho« 
riiy  of  the  commiffioners  of  fcwers.  5  Com^ 
Dig.  302. 

By  thcjfac.  23  H.  8.  c.  5.  The  defendant 
may  avow  generally,  that  he  took  by  autho- 
rity of  commiffioners  of  fewers,  for  an  afTef-- 
m^nt  by  fuch  commiffioners.    Co.  Lit.  283. 

But,  if  the  defendant  vvaives  the  (hort 
pleading  allowed  by  the-  ftatute,  and  fhews 
the  fpecial  matter,  he  muft  plead  all  things 
fufficientlv,  otherwife  it  will  be  bad.  Sti.  I2» 
fjut.  1 180. 

The  defendant  may  avow  by  virtue  of  a 
warrant  to  diftrain  for  the  poor's  rate,  pur- 
(uant  to  the Jiat.  43  EL  c.  2. 

So  by  force  of  a  warrant  upon  a  convic- 
tion for  fraud  in  the  excile.  Lev.  Ent.  152. 

So  by  authority  of  any  ftatute  giving  a  di- 
ftrcfs,  of  which  there  are,  now^  2l  great  many» 
))ut  which  its  unnecefTary  to  enumerate. 

24.  For  an  Amerciament. 

The  defendant  may  make  avowry  for  an 
amerciament:  As,  for  not  appearing  at  a  leet» 
5  Com.  Dig.  302. 

For  departing,  when  fworn  upon  the  ho-* 
tnagc,  before  verdift  given.  Co.  Ent.  570.  A. 
For  refufing  to  be  conftablc.  Co.  Ent.  ^j2.  a. 
?  Mod.  124. 
'  So 
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So  for  an  amerciament  for  flopping  a  way, 
or  other  ojJence  prefcntcd,  Co.  Ent.  573*  a. 
Or  for  taking  inmates. 

In  an  avowry  for  an  amerciament,  the  de- 
fendant muft  (hew  the  leet  or  court,  where 
impofed,  to  be  duly  held.  R.  Cro.  El.  245. 
and  before  whom.  R.  i  Brownl.  198.  Semb. 
5  Mod.  96.  And  over  whom  it  has  jurifdic- 
lion.  R,  Skin.  393. 

If  it  is  impofed  for  refufal  of  an  office,  it 
mnft  be  (hewn  that  he  had  fpecial  notice  of 
his  eicdion  thereto.  R.  5  Med.  130, 

It  muft  be  fliewn  that  there  was  good  caufe 
for  the  amerciament :  As,  that  it  was  for  an 
offence  within  the  leet.  J?.  Hoi.  iz(). 

In  replevin  it  is  not  fufficient  to  fay,  that 
he  was  prefented  for  fuch  an  offence,  but  it 
mud  be  direi^iy  averred  that  fuch  an  offence 
was  committed.  Otherwife,  in  trefpafs« 
^  Com.  Dig.  202^ 

And  altho'  be  'was  guilty^  is  not  a  fufficient 
dverment.  Fg*  109. 

If  the  amerciament  is  general,  ideo  in  mi^ 

Jtricord^ia^  and  afterwards  affeered,  it  is  fuffi** 

cicnt.   R.  I.  Salk.  56.  Or,  if  it  is  affefTed^at 

a  fum   certain.    Per  Holt ^  Sbo.  bz*  vide  in-^ 

fra. 

Qu.  If  the  amerciament  fhould  not  be  at  a 
certain  fum,  which  the  affeerors  may  after-^ 
wards  reduce  ?  Vide  Hob.  1 29. 

He  muft  (hew  that  the  amerciament  wad 
affeered  by  affeerors.  R.  3.  Lev.  19.  Adm. 
Mod.  89.  And  he  muft  (hew  the  names  of 
the  affeerors.  jR.  Kel.  tt.  a.  So,  the  names 
of  the  fuitors  bcfgre  whom  prefented,    R.  3 
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Leo.  8.  So  he  muft  fliew  the  precept.     And 
where  made.   5  Com.  Dig.  303. 

If  the  defendant  avows  in  replevin^  as  bai- 
liff for  an  amerciament,  he  muft  aver  that 
the  defendant  was  guilty,  for  here  he  is  an 
adlor;  tho'  in  trefpafs  it  is  not  neceffary,  for 
there  the  convidion  juftifies  the  officer.  Stra. 

847. 
The  amerciament  muft  be  by  the  court, 

not  by  the  jury,  and  there  muft  be  an  affeer- 

ment.  Id. 

25.  For  Cujioms. 

The  defendant  may  make  avowry  for  a  cu- 
ftomary  demand  :  As,  for  a  fine  due  by  cu- 
(lorn  upon  an  ah'enation.  2  Fent.  132. 

So,  for  a  fine  impofed  by  the  lect,  &c.  for 
a  contempt.  So  for  a  toll  due  by  cuftom* 
So  for  an  heriot  due  by  cuftom.  Or  for  he- 
riot-fervice.  So  for  breach  of  a  by-law,  5 
Com.  Dig.  303. 

But,  if  the  avowry  is  for  a  thing  done  a- 
gainft  common  right,  a  cuftom  muft  be  aU 
Icdged  to  diftrain  for  it.  R.  i  Salk.  ly^. 

Yet,  where  the  avowry  fhews  that  the  duty 
is  due,  it  is  fufficient  without  alledging  per- 
formance of  that,  which  was  the  conlidcra- 
tion  for  the  duty :  As,  if  it  fays  that  a  bo- 
rough in  confideration  of  maintaining  the  port 
fliall  have^toll,  &c.  it  need  not  al ledge  tha^ 
the  port  was  in  repair,  for  it  is  fufficient  that 
they  are  bound  to  repair  it.  R.  i  Salk.  24.9. 

29.  Judgment 
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26.  yudgment  in  Replevin i 

)Fcr  the  Flaintif, 

If  there  be  judgment  for  the  plaintlfF  fof 
want  of  a  replication  to  the  bar  to  the  avow- 
ry, or  upon  a  demurrer,  a  writ  of  inquiry  of 
damages  (hall  be  awarded. 

So,  if  the  defendant,  reliSla  verificatione^ 
cognovit  aSlionem,  or  there  is  judgment  againft 
him  by  nihil  dicit^  &c. 
.  Or  at  the  requcft  of  the  plaintiff,  by  the 
aflent  of  the  defendant,  the  juftices  may  af- 
fefs  the  damages  without  a  writ  of  inquiry* 
5  Com.  Dig.  303. 

If  the  judgment  is  upon  a  verdift,  the  jury 
ufually  affcfs  the  damages.  2  Saund.  315,  of 
the  jury  after  verdid:  may  be  difmifled,  and 
damagps  aflefied  by  the  juftices,  with  the  de- 
fendant's confent.  5  Com.  Dig*  303,  Tnfaft, 
this  fuppofcd  aflefl'ment  by  the  court,  is  a 
confeffion  of  the  defendants. 

If  the  jury  do  not  affcfs  damages,  the 
plaintiff  may  make  a  fuggeftion  upon  the 
roll  that  the  cattle  are  ftill  detained,  where- 
upon a  writ  (hall  go  to  inquire  of  the  value 
of  the  cattle  and  the  damages,  upon  which 
the  plaintiff  (hall  have  judgment  for  both,  5 
Com.  Dig.  303* 

If  there  is  judgment  for  the  plaintiff  iit 
replevin,  quod  adbuc  detinet^  by  default  aftef 
appearance,  there  (hall  be  a  fpecial  writ  of 
inquiry  for  the  value  of  the  cattle,  or  goods, 

and 
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and  damages*     K  iV.  B.  6g.    L.  Co.  Ent. 
6ii.  a. 

But  where  the  taking  was  lawful,  the  da- 
mages ftiall  be  only  for  the  detainer:  As,  in 
replevin  for  goods  taken  damage  feaf ant ^  and 
detained  after  amends  tendered.  F.  N.  B.  60 
F.  G. 


27.  For  the  Defendant. 

If  there  is  judgment  for  the  defendant  up-r 
on  a  demurrer  or  verdift,  or  the  plaintiff  is 
nonfuited,  the  defendant  fliall  have  return  ir^ 
replevifable.  5  Com.  Dig.  304.  Vide poft.  29. 
As  to  writ  oi  fecond  deliverance^  Vide  ante^ 
No.  4. 

The  defendant  fliall  have  return,  though 
he'  pleads  non  cepit  after  a  withernam  award- 
ed. Salk.  581.  Or  claims  property.  Id. 

If  the  plaintiff  is  nonfuited,  when  the  de- 
fendant avows  for  rent,  the  court  may  affefs 
damages,  without  a  writ  of  inquiry.  3  Leo. 
213.  Sed  qu.  de  hoc, 

By  thejiat.  17  Car.  2.  c.  7.  Upon  diftrefs 
for  rent  upon  the  lands  chargeable,  if  the 
plaintiff  in  replevin,  by  plaint  or  writ  de- 
pending in  any  court  at  fVeJlminJier^  be  non- 
luited  before  iffue,  the  defendant  may  make 
fuggeftion  in  nature  of  an  avowry,  or  conu- 
fance  to  fliew  caufe  of  diftrefs;  and  the  court 
fliall  award  a  writ  to  inquire,  &c.  What  ar- 
rear,  and  the  value  of  the  diftrefs,  of  the  ex- 
ecution of  which,  15  days  notice  fliall  be  o-j- 
vcn  to  the  plaintiff  or  his  attorney. 

.  -By 
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-By  the  /ami  Jtatute^  on  return  of  the  itt* 
quiiition  the  defendant  (hall  have  judgment 
to  recover  the  rent  in  arrear,  if  the  goods  di- 
ilrained  amount  to  it^  otherwife^  to  the  value 
of  the  diflrefs  vt^ith  full  cofts,  for  vv^hich  he 
may  have  execution  hjjierijaciasy  elegit^  &c^ 
I  S(^und.  195. 

By  the  fame  Jiatuti,  if  the  plaintiff  be  non- 
fuited  after  avowry,  or  conufance,  and  iffue 
joined,  or  a  verdicS  be  for  the  defendant,  the 
jury  who  were  to  try  the  iffue  fhall  inquire 
what  arrear,  and  the  value  of  the  diftrefs^ 
and  on  return  the  defendant  (hall  have  judg- 
ment for  the  arrears  mentioned  in  the  avow- 
ry or  conufance,  if  the  diftrefs  amount  to  that 
value,  othcrwife  to  the  value  of  the  diftrefs, 
and  his  full  cofts,  and  execution  ut  fupra. 

If  the  avowry  is  for  rent-charge,  as  well 
as  for  rent-fervice,  the  jury  (hall  inquire  what 
rent  was  in  arrear,  and  the  value  of  the  cattle 
diftrained.  Adm.  \.  Lev.  255. 

If  the  avowry  is  for  the  poor's  rate,  or 
other  duty,  the  jury  fhall  inquire  how  much 
is  due.  Semb.  5  Mod.  76, 

But  if  the  jury  (where  the  caufe  is  tried), 
omit  inquiring  what  rent  is  in  arrear,  it  can- 
not be  fupplicd  by  a  writ  of  inquiry;  for  it 
muft  be  by  the  fame  jury  who  try  the  iffue* 
U.  I  Lev.  2£S*   I  Sa/i.  205. 

It  may  be  fupplied  by  a  writ  of  inquiry, 
where  the  avowry  was  for  the  poor's  rate,  and 
the  plaintiff  nonfuited.  Salk.  205,  and  f^ide 
5  Mod.  76,  yj. 

If  the  jury,  (in  cafe  of  rent,)  find  the  va- 
lue of  the  diftrefs,  and  not  what  rent  is  in 

arrear. 
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arrcar,  by  which  he  cannot  hnvc  iudgment 
upon  the  vcrdift,  yet  if  he  thinks  fit  he  (hall 
have  judgment  at  common  law,  R.  Ray.  i  yo. 
I  Sid.  380. 

If  the  plaintiff  is  nonfuited  for  want  of  a 
pica  in  bar,  the  avowant  may  fue  the  fureties 
on  the  bond,  and  need  not  execute  a  writ  of 
inquiry  for  the  damages.   2  Jf^iJf.  41. 

If  the  plaintiff  is  nonfuited  for  want  of  a 
declaration^  and  retorn.  babend.  is  awarded, 
and  then  the  plaintiff  fues  out  a  writ  of  ft-' 
cond  deliverance^  yet  the  defendant  may  af- 
terwards execute  a  writ  of  inquiry  of  da- 
mages ;  for  tho'  the  writ  oi  fecond  deliver-^ 
once  is  ^  fuperfedeas  to  the  retorn.  habend.  yet 
it  is  not  to  a  writ  of  inquiry.   2  Wilf.  116. 

If  goods  diflralned  are  not  replevied,  but, 
bycoafent  of  the  attornies,  remain  in  thedi- 
flrainer's  hands,  without  writ  of  re.  fa.  lo.  or 
appearance  j  after  verdi<il  for  plaintiff,  the 
court  will  fee  afide  all  the  proceedings, 
Barnes  j\^i. 

28.  Execution. 

khtv  judgment  for  the  defendant  by  the 
common  law,  a  writ  de  retorno  habenco  was 
awarded,  which  was  irreplevifabky  where  the 
judgment  was  upon  a  demurrer,  or  after  a 
verdidt.    14  H.  7.  6.  b. 

But  if  the  judgment  was  upon  a  ncnfuit 
before  vcrdid,  he  jfhould  have  return^  but 
not  irreplevifable.  Id.  &.  34  H.  6.  5.  ^^. 

If  upon  a  writ  pro  ret.  haiend,  the  (herirf 
cannot  find  the  cattle,  there  fliail  be  a  capias 

Vol.  II.  M  in 
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in  nvitbernam  upon  the   return  of  elongatdi^ 
2  Leo.  174. 

So,  if  after  witbernamm  proccfs,the  defendant 
in  bomine  replegiando  find  bail  and  pleads,  and 
there  isj udgmentagainft  him, and  he  isfurrend- 
ered,  he  (hall  be  detained  upon  the  firft  capias 
in  nvitbernam.  R.  Salk.  582.  Or,  if  he  docg 
not  furrendcr  himfclf,  another  capiasin  witb^ 
ernam  (hdW  iflue  againft  him.     Id. 

But,  after  witbernam  upon  a  ret.  habend\ 
if  the  defendant  tenders  in  court  the  damages 
aflefled  by  the  jury,  and  alfo  a  fine  for  his 
contempt,  the  proceedings  upon  the  witber- 
nam  fliall  be  ftaid.     K.  2  Leo.  174. 

So,  after  judgment  for  return  irreplevif- 
able^  if  the  owner  of  the  cattle  or  goods 
renders  all  that  is  due  upon  the  judgment,  and 
it  is  accepted,  there  (hall  be  a  writ  of  delivery 
for  the  cattle^  &c.  2  Inji.  107.  So,  if  be 
tenders  the  whole  upon  the  judgment,  which 
is  afcertained  by  the  avowry^  and  is  refufed, 
he  fhall  have  detinue.  Id. 

In  replevin  in  the  county-court,  removed 
by  recordari,  and  verdidl  for  the  avowant, 
and  inquiry  as  to  the  value,  purfuant  to  the 
Jiat.  17  Car.  2.  c.  7.  the  avowant  (hall  not 
have  the  replevin-bond  delivered  to  him  to 
fue  the  parties  ;  but  muft  either  have  judg- 
ment and  execution  for  the  fum  fettled  by 
the  jury,  purfuant  to  that  ftatute,  or  he  muft 
take  the  antient  remedy,  which  is  to  have 
the  writ  de  retorn'  babend*  ;  and  if  the  ftieriff 
returns  averia  e/ongata,  then  a  writ  to  have 
retorn  of  the  beafts  of  the  pledges  ;  and  if 
that  is  returned  mi6//j  then yc/r^y^aa^  againft 

the 
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the  flieriff,  quod  reddat  ei  tot  averia.  B.R.H 

352- 
I  have  already  made  a   ^.  whether,  fince 

the /at.  11  Geo.  2.  c.  19.  as   the   (herifF  is 

bound  to  make  replevin,    on  good  fureties 

being  taken,  if  he  is  not  guilty  of  any  laches^ 

but  takes  fufHcient  pledges,  who  pendente  lite 

become  infolvent,   (ball   be  chargeable,    by 

this  mode  of  proceeding  ? 

29.  Recaption. 

If,  pending  replevin  for  a  former  diftrefs, 
the  lord  diftrains  his  tenant  again  for  the 
fame  caufe,  beihall  have  a  recaption.  F.  N.  B. 
71,  E. 

To  recaption  the  defendant  does  not  avow 
as  in  replevin,  but  juilifies;  for  the  plaintiff 
(hall  not  recover  damages  for  the  taking  or 
detaining  of  his  cattle,  but  only  damages  for 
the  defendant's  contempt  againft  law.  i  RoL 
320.  /.  10. 

PLEADING  in  Scire  Facias- 

I.  When  it  lies. 

By  the  Common  Law^ 

By  the  common  law  zfcire  facias  lies  after 
a  year  and  a  day  after  judgment  given  in  a 
real  adion  to  execute  fuch  judgment.  2  Injl. 
469.     jidm.  I  Salk.  258. 

So  to  execute  a  fine.      2  Inji.  470. 

And  upon  a  judgment  in  cjcvftmcnt.  R. 
Salk.  258,  6oo*     So  in  annuity.     Id. 

M  2  So 
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So  in  perfonal  aflions,  if  the*  plaintiff  or 
defendant  die  within  a  year  and  a  day,  there 
cannot  he  an  execution  before  ^fcirtfaciai 
by  or  againft  the  executor  or  adminiftrator. 
I  RoL  900.  /.  15,  20. 

If  one  plaintiff  die,  the  furvivor  Ihall  not 
have  execution,  before  zfcire  facias.  Mo. 
367.  Cont.  Noy  150.  Vid^  poji.  No.  2.  The 
furvivor  (hall  not  have  an  execution,  by  £/?- 
gity  for  the  heir  fliall  be  contributory.  Per 
Holty  I  Salk.  320. 

If  a  recognizance  be  given  for  good  beha- 
viour, he  cannot  be  indid:ed  for  a  breach  of 
the  recognizance  before  2^  Jcire  facias  upon  it;, 
for  he  may  have  a  plea  for  his  excufe,  1  'RoL 
900.  /.  5. 

If  a  conufce  dies,  his  executor,  cannot  fuc 
upon  the  recognizance,  to  have  an  elegit^ 
without  a  fcire  facias  againft  the  conufor, 
though  it  is  within  the  year.F.  N.  B.  267.D. 
Nor  if  the  conufor  dies  within  the  year, 
againft  his  executor,  heir,   or  tcrtenant,     IJ. 

But  by  the  common  law  ^  fcire  facias  docs 
not  lie  in  perfonal  adions  after  a  year  and  a 
day  after  judgment.  2  Inji.  469.  Dui.  per 
Holt,  Salk.  600.  Nor  upon  a  recognizance 
acknowledged.     2  Infi.  469. 

It  is  not  neceflary  where  the  King  wa» 
plaintiff.     Salk.  603. 

2.  By  the  Statute  fT.  z.  c.  45* 

By  the  fat.  JV.  2.  c.  45.  z  fcire  facias 
was  given  to  have  execution  upon  a  judg- 
ment in  perfonal  adtions^  after  the  year  and 

day« 
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day.  Co.  Lie.  290.  S.  And  by  the  fame 
ftatute  a  Jcirefaaas  lies  after  the  year  and 
day  upon  a  recognizance.  2  InfL  670. 
.  kfcire  facias  is  neceffary,  where  the  judg- 
ment is  fuperfeded  by  error,  though  the  year 
and  day  pafs.     Vide  poft.  No.  4. 

It  is  riot  neccffary,  where  no  altera- 
tion of  parties  is  made :  as^  if  one  plaintiff 
dies  after  judgment,  execution  may  be  futd 
in  the  name  of  both,  without  a  (are  facias. 
Noy  150.  SeJ.  qu.  de  hoc^  and  vide  Mo.  367. 
cont.  vide  ante  No.  i.  and  vide  infra,  y'ide 
jiat.%  &  ()W.  I.  c.  i\.%j. 

So,  if  error  is  fued  and  judgment  affirmed, 
and  afterwards  one  of  the  plaintiffs  dies.  K. 
Mo.  367.     jidm.  5  Mod.  339. 

So,  if  one  plaintiff  dies,  the  furvivor  rjonc 
may  fue  out  execution,  without  2ifcir^ facias  ; 
for  he  is  party  to  the  judgment.  Cont.  Mo. 
367.  R.  Ace.  Noy  151.  Adm.  Sbo.  404* 
Adm.  Cart.  194. 

So,  if  error  is  brought  by  feveral  defend- 
ants, and  afterwards  one  dies,  whereby  the 
error  is  abated,  executii>n  may  be  fued  againft 
the  others,  without  Sijcire  facias.  Dub.  Sbo. 
404,     Setnb.  ^  Mod. '^^g.     i  Salk.  319. 

So,    if  two  fue  execution  by  fcire  facias^ 
and  one  dies  after  an  elegit  awarded,  the  fur- 
vivor Iball  have  an  alias  elegit,  without  zfcire 
facias.     R.  Cart.  113,  123,  i8q,  194^ 

Yet,  where  judgment    is  given  and  execu- 
tion delayed  beyond  the  year  and  day  by  ia" 
junftion   in  CAan>  ery,  there  mull    be  a  fcire 
Jucias.     R.  I  Salk.  322. 
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Ifexccutioa  is  fucd  after  the  year  and  day 
without  zfcire facias,  the  execution  fhall  be 
fupcrfeded  upon  motipn.     Mod.  Ca.  288. 

h  fcire  facias  lies  of  courl'e  within  fcvcn 
years  after  judgment ;  after  that  and  before 
the  expiration  of  ten  years,  there  mud  be  a 
fide^bar  rule  for  leave  to  iue  it  out :  if  its  of 
ten  years  {landing,  it  mufl:  be  by  motion  in 
court.  Vide  Impeys  Inftr.  CIs.  B.  JR.  285,6. 
Per  Reg.  495.     Salk.  598, 

3.  Scire  Facias  upon  Judgment. 
How  it  Jhall  be  fued. 

ft 

A  fcire  facias  though  it  is  but  a  judicial 
writ,  is  in  the  nature  of  an  adlion,  and  a  re- 
leafe  of  adlions,  or  of  executions,  difchargcs 
it,     Co.  hit.  290. 

If  it  is  to  have  execution  of  a  judgment, 
the  judgment  muft  be  entered  upon  record 
before  xh^  fcire  facias  fued,  and  it  is  not  fuf- 
ficicnt  that  it  is  figncd  by  the  officer.  Per 
Clnn^  per  Reg.  494. 

If  after  judgment  revived  by  fcire  facias^ 
the  defendant  dies  before  execution,  there 
ihall  be  another  fcire  facias  without  motion. 

Jd. 

A  fcire  facias  again  ft  a  defendant  fays  in  bac 
parte.Salk.  599.  Againft  the  bail  it  fays  in  eS 
parte.     Id. 

ThQ  fcire  facias  muft  be  fucd  in  the  fame 
court,  where  judgment  was  given,  if  the  re- 
cord remains  there.  And  to  the  (heriff  of 
the  fame  county,   where  the  original  acUon 

was.     5  Com.  Dig.  307. 

Upon 
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Upon  return  of  nulla  bona  in  the  fame 
county,  there  may  be  a  tejlatum  fcire  facias 
to  the  (hcrifF  of  another  county.     2  Leo.  67. 

But  if  a  debt,  after  recovery  in  B.  is  af- 
figned  to  the  king,  z  fcire  Jacias  may  iffuc  out 
of  the  Exchequer.     R.  Id. 

h  fcire  facias  ought  to  be  as  (hort  as  pof- 
fible.  Per  Reg.  496.  And  therefore  it  is 
fufficient,  though  it  be  as  general  as  the  re- 
cord upon  which  it  is  founded.  Mod.  Ca.  296. 
And  an.  immaterial  variance  from  the  record 
does  not  prejudice  :  As,  an  omiilion  in  the 
ftile  of  the  king.     R.  3  Mod.  227. 

But  it  muft  recitq  the  judgment  that  was 
given,  Cro.  EL  817.  And  before  what 
what  judge.    R^  Salk.  5 1 7. 

If  the  record  is  fpecial,  ir  is  fafe  to  recite  it, 
as  it  was  pleaded.     Dy.  34^  6. 

Itmufl:  be  againftall  the  defendants  toge- 
ther.    R.  Salk.  598. 

h  fcire  facias  pro  valor e  et  dampnis  upon 
a  judgment  in  dower  muft  mention  the  re- 
covery of  feifin.  Off.  Br.  303,  305.  By 
xh^  flat.  Mert.  i.  (lie  may  recover  the  value 
and  damages,  ufque  diem  quo  fifinam  recupe^ 
raver  it.     2  Infi.  80. 

If  a  recognizance  was  taken  before  a  judge, 
and  not  entered  in  court,  and  the  plaintiff  de- 
dares  upon  a  recognizance  in  court,  it  is  a 
variance.  R.  Saik.  564,  659.  And  fuch 
variance. cannot  be  amended.     R.  S^jlk.  52. 

If  the  fcire  facias  be  upon  a  judgment  in 
ejedment  for  two  mcffuages,  where  the  judg* 
iiicnt  was  of  one  meffuage.     R.  Id. 
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It  ought  to  conc\vide,quare  executioftemjim 
non  debety  asd  therefore  li non  ^/t^^/is  omitted, 
it  is  had.     hut.  1282. 

If  the  judgment  be  againft  two,  and  one 
dies,  it  (hall  be  againft  the  furvivor,  quare 
execution  againft  his  goods,  and  a  moiety  of 
his  lands,  and  againft  the  heir  and  tertenants 
of  the  deceafed,  quare  execution  againft  them 
for  a  moiety  of  his  lands,  habere  non  debet. 
R.  Carth.  107. 

If  it  be  by  an  executor,  it  muft  make  a 
frofert  of  the  letters  teftamentary  in  the 
middle  or  at  the  end.     jR.  Carth.  69. 

A  fcire  facias  againft  tertenants^  need  not 
fhevv  by  what  title  they  entered  R.  J  Lev. 212. 
^  It  need  not  recite  all  the  proceedings  upon 
which  the  judgment  was  given,  but  the  judg- 
ment only.     R.  Carth.  149. 

The  Jlire  facias  muft  not  be  tefted  on  a 
Sunday ;  for  it  is  not  diesjuridicus.  Dy.  1 68.  ^. 

"Ev  try  fcire  facias,  to  have  a  nihil  returned 
thereon,  muft  lay  one  day  in  the  (heriff's 
office,  an  alias  muft  lay  four  days  exclufive, 
each  to  have  (cvta  days  between  tejle  and  re- 
turn, if  only  one,  eight  days ;  and  every 
fcire  facias f  on  which  ^  fcire  feci  is  to  be 
returned,  is  to  lay  four  days  in  the  office. 
Vid:  Impey\  Injlr.  Cls.  B.  R.  286,   287. 

If  it  has  lain  four  days  in  the  office,  fum- 
mons  may  be  made  any  time  before  the 
court  is  up,  on  the  return  day.     Stra.  644. 

The  term  of  the  recovery  need  not  be  in- 
fer ted.      Barnes  ^1  \ . 

It  may  be  qualhcd  on  plaintiff's  motion, 
after  appearance,  without  cofts.     Id. 

If 
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If  defendant  pleads  to  fci.  fa.  quan^  &c. 
that  plaintiff  fliould  not  have  his  aSlion  in- 
ftead  of  execution,  it  is  well  enough.  2  fFilf, 
251- 

If  the  defendant  dies  after  writ  of  inquiry 
executed,  aAd  before  the  return,  and  the 
fci.fa.  is  to  (hew  caufe,  why  a  new  writ  of 
inquiry  fliould  not  be  awarded,  it  (hall  be 
qua(hed5  for  it  (hould  be  to  (hew  caufe,  why 
the  damages  afTcfTed  (hould  not  be  recovered* 
R.  on  Demurrer.  Compton  v.  Leeds^  1 3  Geo. 
I.  C.  B.  Gold/worthy  v.  Southcott.  H.  22 
Geo.  2.  B.  R.  I  IVi/f  243. 

4.  Upon  what  "Judgment. 

A  fcire  facias  lies  quare  executionem  non 
upon  every  judgment,  upon  which  execu- 
tion is  not  fued  within  a  year  and  a  day,  if 
the  judgment  was  not  given  with  a  cejfat  ex^ 
ecutio  until  fuch  a  time,  for  then  the  year 
(hall  be  computed  from  that  time.  Mod. 
Ca.  288. 

Though  execution  be  fued  in  part.  Luf. 
1264.  So,  though  execution  is  fued,  but 
^  not  continued  for  a  year  and  ^  day.  2  Leo. 
yy,  8.  Cart 6.  2. 

It  lies  upon  a  judgment  in  a  real  a<flion. 
Vide  ante ^  No.  i.  Upon  a  judgment  in  c- 
jeftment,  where  a  ftrangcr  enters  after  judg-* 
mcnt.  R.  Lut.  i268,  3  Lev.  100.  ClTft 
676,  7.  So,  it  lies  upon  a  judgment,  quod 
computet.      I  Fent.  258. 

So,  if  error  be  brought  of  the  judgment 
after  the  year,  which  is  qua(hed  and  void, 

there 
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there  ought  not  to  be  execution,  without  a 
/cire  facias;  for  the  writ  of  error  being  void, 
does  not  revive  the  judgment,      R.  i  Rol. 
899,  /.  40. 

,  So,  if  there  is  an  injundlion  out  of  cban^ 
cery^  whereby  execution  is  ftaid  for  a  year, 
there  fhall  not  be  execution  afterwards,  with- 
out zfcire facias.     R.  Mod.  Ca.  288. 

But  it  is  not  neccflary,  where  the  judg- 
ment was  fufpended  by  error;  though  a  year 
and  a  day  are  palTed  before  judgment  affirm- 
ed. Nor  where  the  judgment  is  affirmed 
within  the  year,  though  the  execution  is 
fued  out  of  the  court  where  the  judgment  is 
affirmed.  Nor  where  the  judgment  is  affirm- 
ed, or  the  plaintiff  is  nonfuited,  or  difcon- 
tinues  in  error,  though  the  year  was  expired 
before  error  brought.      5  Com.  Hig.  308. 

If  delay  of  execution  for  a  year,  has  arifen 
from  the  defendants  by  bills  for  injundions, 
and  by  obtaining  time  for  payment,  execu- 
tion may  be  fued  out  without  zfcire facias  i 
and  if  a  rule  to  (hew  caufe  why  it  fhould  not 
be  fet  afide,  be  obtained,  the  court  will  dif- 
charge  it  with  cofls.    2  Burr.  660. 

On  judgment  ®f  Michaelmas  term,  execu- 
tion was  flopt  by  injunction,  and  afterwards 
taken  out,  tcfted  the  laft  day  of  the  fubfe- 
quent  Michaelmas  term;  but  it  was  held  ir- 
regular, without  a  fci.  fa.  A  writ  of  er- 
ror is  matter  of  record,  which  the  court  can 
take  notice  of,  but  an  injundion  is  not. 
Stra.y^l. 

5.  By 
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5.  By  whom  Scire  Y^ziz.^  Jball  be fued. 

After  a  year  and  day,  zfcire  facias  lies 
between  the  fame  parties,  as  were  parties  to 
the  judgment.  The/.  Br.  224.  If  the  plain- 
tiff dies,  yr/Wy^zr/W  lies  by  his  executor  or 
adminiftrator  within  a  year.  2  Inji.  375, 
The/.  Br.  240. 

If  the  judgment  is  by  an  executor  or  ad- 
miniftrator, durante  minor e  atate^  the  exe- 
cutor at  his  full  age,  may  hdiWt  Jcire facias  i 
for  he  is  privy  to  the  judgment.  R.  i  Rol. 
889.7.2. 

By  xhtjiat.  17  Car.  2.  c.  8.  If  an  execu- 
tor or.adminiftrator,  obtains  judgment,  and 
dies  before  execution,  an  adminiftrator  iU 
bonis  non,  &c.  jfhall  have  a  fcire  facias  upoa 
fuch  judgment. 

So,  if  he  dies  after  the  money  levied  by 
the  execution,  and  it  remains  in  the  ftieriff's 
hands,  he  may  perfeft  the  execution.  J?. 
1  ^alk.  323. 

V 

6.  Againjl  whom  it  Jhall  be  fued. 

If  the   defendant   dies  after  judgment,  a 
fcire  facias  lies  within  a  year  againft  his  ex- 
ecutor  or   adminiftrator.       Lut.    ^^73*   4* 
The/.  Br.  241. 

So,  in  ejectment  it  lies  againft  an  execu- 
tor, and  a  ftrangcr  who  enters  after  judgment. 
R.  Lut.  1268.  3  Lev.  100.  Vide  ante^ 
No.  4.  Or  againft  tertenants  generally,  or 
by  fpecial  name.     Salk^  6qo« 

If 
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If  it  be  againft  A.  tenant  of  the  premijes^ 
it  (hall  be  intended  tenant  at  the  time  of  the 
liberate.     R.  Jon.  90. 

So,  if  judgment  is  recovered  againft  an  ex- 
ecutor or  adminiftrator,  who  dies,  ajcireya^ 
cias  lies  upon  it  againft  the  adminiftrator 
de  bonis  non,  &c.  being  alfo  adminiftrator  of 
the  executor.     5  Com.  Dig.  308  • 

So,  againft  the  executor  of  an  adminiftra- 
tor, againft  whom  the  judgment  was  given, 
if  he  has  wafted  the  goods  of  his  ioteftate. 
Clift.  679. 

7*  When  it  does  not  lie. 

h  fcire  facias  does  not  lie  where  there 
Wants  privity  :  As,  by  an  adminiftrator  de 
bonis  non,  &c.  and  upon  a  judgmient  by  ail 
executor  or  adminiftrator,  until  ihtfat.  17 
Car.  2.  c.  S.Jon.  248.  Fide  ante,  No.  6.  ^d^ 
miniftration,  Div.  FIL 

Nor  by  the  heir,  where  his  anceftor  had 
fucd  an  ^/fg*//,  R.Lane.  16. 

Nor  by  the  adminiftrator  of  an  admini- 
ftrator upon  a  judgment  by  his  inteftatc,  for 
a  debt  due  to  the  firft  intcftate  ;  though  the 
ticbt  is  brought  into  court,  he  cannot  take 
it;  though  healfoobtained  judgment  by  mif- 
take,  for  it  is  erroneous.     Lot.  J40. 

So,  it  does  not  lie,  though  there  is  privity 
by  him,  who  has  not  any  irftereft  in  the 
thing  recovered :  As,  if  huft)and  and  wife 
recover  land  in  right  of  the  wife,  and  the 
wife  dies,  the  hufband  ftiall  not  have  th  fcire 
facias  upon  the  judgment,     Jon.  248. 

2  'So, 
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So,  If  hufband  and  wife  as  exccutrit  or 
adminiftratrix  recover.     R.  Id.     i  RoL  889. 

/.  10. 

Yet  where  hulband   and  wife   have  judg- 
ment for  a  debt  to  the  wife,  the  hufband  alona 
fhall  fue  execution  without  zfcire facias.   R.^ 
Mo  J.  179. 

It  does  not  lie  againft  the  heir  and  ferte-^ 
nants  of  the  tenant  in  dower,  after  judgment 
againft  him,  .and  feifin  awarded,  if  he  dies 
before  inquiry  of  damages.  R.  3  Lev.  275* 
Nor  by  the  adminiftyator  of  the  demandant 
in  dower,  if  fhe  dies  before  damages  and  cofts 
aflcffed.     Ditb.  Id. 

8.  Judgment  in  Scire  Facias  upon  defaults 

When  without  two  Scire  Facias 's* 

If  upon  z  Jl ire  facias  the  flieriff  returns 
fcirefeci,  and  the  defendant  makes  default, 
there  fliall  be  judgment  againft  him. 

So  in  C.  B.  if  a  fcire  facias  goes  upon  a 
judgment  for  debt  and  damages  againft  the 
defendant  himfelf,  who  was  party  and  privy 
to  the  judgment,  and  the  flierifF returns  nibtl^ 
and  the  defendant  makes  default,  there  fhail 
be  judgment  againft  him  wit. iout  aw^^i  ding 
a  fccond  fcire  facias.  jDjk.  l68,  tf.  2  Inji. 
472 1     &alk.  599. 


9.  When 
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9.  When  Judgment  jhall  not  be  without  two 

Scire  Facias's. 

In  all  cafes  where  the  /herifF  returns  nihil 
upon  Tifcire  facias  in  B.  R.  another  Jlireya^ 
das  (hall  be  awarded*  2  Inji^  472. '  2  Mod. 
Ca.  227,  And  if  upon  the  kcond  Jcirejacias 
the  (heriff  returns  «/^/7,  and  the  defendant 
docs  not  appear,  there  (hair  be  judgment 
againft  him.     Dy.  168.  a.    172.  a.   198.   a. 

201.  a. 

So  in  z/cire facias  upon  a  recognizance  in 
C.  B.  there  (hall  not  be  judgment  againft  the 
defendant  upon  his  default  until  two  ni6i/s 
are  returned,  ^  Dy.  168.  a. 

Nor  in  a  fcire facias  upon  a  judgment  in 
C  B.  where  the  defendant  was  not  party  to 
the  record,  as  if  it  be  againft  an  executor  or 
adminiftrator,  G?r.  Id. 

So,  if  the  defendant  after  judgment  takes 
hufband,  and  y^xt,  fcire  facias  is  againft  her 
hufband  and  her.     Per  C.  B.     5  Com.  Dig. 

309. 

Nor  in  z  fcire  facias  in  C.  B.  for  any  caufc, 

except  upon  a  recovery  for  debt  and  dama^ 
ges  againft  a  party  to  t[ie  record,  Dy.  i68,  a^ 
As,  if  nih'I  is  returned  upon  a  fcire  facias 
againft  a  conufee  after  judgment  in  audita 
querela  to  be  relieved  from  a  recognizance 
by  an  infant,  there  muft  be  a  kcond  fcire  Ja^ 
etas.     R*  2  Cro.  59. 

So,  if  the  fcire  facias  is  againft  two,  and 
the  IherifF  as  to  one,  returns  fcire  feci  and 
niiil  as  to  the  other,  there  (hall  be  a  fccond 

fcire 
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fcire  facias  again  ft  both.  Per  tot  Cur.  i  H. 

4,  5.  ^.      ^ 
If  there  is  judgment  againft  the  defendant 

by  default   after  z  fcire  feci  returned,  he  is 

without  remedy  tho'  there  was  no  judgment 

originally  given.     R.  i  Lev.  41.  Sed  qu.  ? 

a  the  fcire  facias  is  againft  an  heir,  who, 
being  warned,  fufFers  judgment  by  default, 
he  ftiall  not  have  any  remedy  in  law,  tho'  his 
father  was  only  tenant  for  life,  remainder  to 
him  in  fee.  R.  Id.  So,  if  the  remainder 
was  in  tail.     Id.  i  Sid.  ^4..     Ray.  19. 

So,  in  any  cafe,  where  he  has  matter  plead- 
able to  the  fcire  facias,     i  Sd/k.  264. 

But  after  judgment  upon  two  m'&i/s  re- 
turned, the  defendants  may  be  relieved  upoa 
motion  without  an  audita  querela,  i  Salk. 
93,264. 

After  two  nihils  and  fcire  fieri  inquiry, 
devaftavit  returned,  and  travcrfed  j  if  the^ 
defendant  does  not  apply  in  a  reafonable 
time,  the  court  will  not  relieve  on  motion. 
Stra.  1075. 

10.  Pleas  to  a  Scire  Facias* 

What  are  alloiied. 

To  2i  fcire  facias  the  defendant  may  plead  in 
abatement,  or  in  bar.     2  Infi.  470. 

So  aide^  receipt^  and  age,  fhall  be  allowed. 
Id. 

But  procefs  of  fumnjons,  attachment,  and 
for  a  view  are  oufted  by  the  fiat^  fF.  2,    c. 

45.     /^. 

So 
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Sa  ejfctn  of  tenant,  defendant,  prayee  in  aid^ 
or  plaintiff  himfclf.  Id.  So  protection  (hall 
not  be  allowed.     Id. 

The  defendant  cannot  plead  matter  con* 
trary  to  the  title,  upon  which  the  recovery 
was  obtained.  Id.  Nor  a  thing  which 
proves  the  judgment  only  erroneous  and 
voidable.  Id. 


II.  y^^tf  Scire  Facias  upon  a  Judgment. 


In  Abatement. 

The  defendant  may  plead  in  abatement  to 
ayZr/r^yif/^j' upon  a  judgment,  that  there  arc 
not  15  days  between  the  tejie  and  the  retu  d. 
Lut.  25. 

So  he  may  plead  quodnon  tenet  fpccially, 
as,  that  he  has  only  for  years,  R.  3  Lev. 
205,  Co.  Ent.  620,  6,24.  a. 

But  general  non-tenure  is  no  plea.  JJ.  3 
hev.  205.     jR.  Cro.  El.  872.     -R-  Salk.  601. 

Where  tenants  are  returned  tenants  of  fc- 
^  veral  parts,  they  cannot  join  in  a  plea  offcifin 
in  another,  i?.  Salk.  601.  So  they  cannot 
plead  non-tenure  by  implication  ;  ^%^that fuch 
an  one  is  feifed  of  the  fr  eehold.  R.  Id.  T'hat 
be  holds  jointly  with  B.  R.  Mo.  524. 

That  there  'was  no  fcire  facias  cgainji  the 
other  defendant.  Salk.  598.  R.  2  Cro.  506,7. 
That  there  are  other  tertenants  not  named* 
R.  2  Sand.  8,  23,     R.  Mo.  525. 

That 
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^bat  there  are  tertenants  in  ahothef'  tount^ 
againfl  whom  there  is  no  fcire  facias.  R.  2 
Vent.  104.     Clift  6y2. 

But  fuch  pica  ihall  conclude,  Ji  re/ponder e 
debet  ;  for  it  is  not  dire(flly  in  abatement. 
5  Dig.  Com^  310.  And  if  it  be  that 
there  are  other  tertenants  in  another  county^ 
it  ihall  not  fay,  not  named,  nor  returned^  R. 
2  Vent.  IP5. 

This  plea  after  a  plea  in  bar  does  not  avaih 

Jon.  219^ 
Upon  fuch  plea,   the  plaintiff  may  take  a 

new  writ  againft  other  tertenants.     2  Sand. 

23- 
If  the  return  does  not  fay  that  -^.  B.  &c. 

arc  all  the  tertenants,  it  is  bad.     R.  i   Salk^ 
598. 

12-  tn  Bat". 
By  an  Executor  or  Adminijlrator^ 

To  a  fcire  facias  againft  an  executor  or 
adminiftrator,  the  defendant  may  plead  in 
bar  that  he  had  fully  adminiftred  die  impe^- 
trationisoi  x\i^  fcire  facias.  Off.  Br,  253^ 
2  Sand.  220.  So  he  may  plead  ne  ungues  ex- 
ccutor^  Mod.  Intr.  367.  So,  judgment 
againft  him  upon  a  ^x\ox  fcire  facias  upon  a 
fcire  fieri  inquiry  and  devajiavit  returned. 
Cro.  El.  886.  Or  fuch  prior  fcire  facias- 
pending,  and  no  fubfequcnt  affcts.     R.  Id. 

A  plea  oi pl::ne  adminijiravit  and  nulla  bona 
will  be  bad  upon  a  fpecial  demurrer.     5  Com. 

Vol.  ir.  N  Dig. 
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^ig-  3  J I  •     H^  ought  to  pkad,  nothing  in  Bi$ 
hands.     Skin.  565. 

The  defendant  may  pkad  ««/  tiel  record, 
M^d.  Int.  368. 

By  xht^at.  4G?  5  Ann^c.  16.  ppyment  may 
be  pleaded^  if  the  defendant  hath  paid  the 
XDOQ:ey  due  on  the  judgment. 

Thq  defendaat  may  plead  a  thh^g  which 
fhews  the  writ  to  be  miftaken.  As,  ii^k/cire 
facias  upon  a  judgment  agaiaft  A.  and£.  i& 
brought  againfl  the  adminiilrator  of  B.  as 
furvivoFy  be  may  fay  that  A.  furvived^  R. 
I  Sa&.  262.  So  he  may  pleach  a  releafe  to  the 
tcftator  or  himfelf.  3  Lev.  272.  Or  a  releafe 
by  the  executor  of  the  plaintiff.  Or  by  one 
executor  oir  adminiftratoFj,  or  to  one  executor 
€radmrniftrator»     id. 

But,,  it  is  IK)  plea,that  by  ittAr  the  plaintiflT 
agreed  that,  if  he  obtained  judgment,  he 
would  not  take  out  execution  if  the  defend- 
ant paid  100  A  which,  money  he  has  paid^ 
for  there  can  be  no  defeafance  of  a  judgment 
before  it  is  given*     R.  Cra.  EL  837^ 

It  is  not  any  ptea  to  a  fcire  facias  upoir  a 
jtidgment  againft  himfelf,  that  there  is  ano- 
ther judgment  againft  the  teflator  unfatisfi- 
ed ;  for  he  might  have  pleaded  it  to  the  ac- 
tion againft  him,     JDy.  80.  a^  in  marg.  ij.    1 

Sa/k.^i^- 

Nor  is  it  a»y  plea,  that  the  bond,  uponr 
which  the  judgment  was  obtained,  was  upo» 
an  ufarious  contr^dl.     R.  1  Sid.  18  2  • 

The  defendant  may  plead  outlawry  of  the 
plaintiff  before  the  iirft  judgment  in  battery^ 
&c.  for  tho'  k  was  no  bar  to  the  a(^ioa,  be-- 

caufe 
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ciufe  the  damages  were  uncertain^  yet  it  fhall 
ht  2ih2iTXo  the  fcire  facias,  when  the  juHg- 
ment  has  afcertained  the  damages.     R.  Jon. 

239- 
So   the   defendant  may   pleads     that    th6 

plaintiflF  's  teftator  htc2Lmefelo  defe^    i  Sand. 

355;  .  ,  ,        . 

That  error  ts  depending  upon  the  original 

judgment.     Skin.  590. 

So  he  may  plead,  that  the  plaintiff  levied 
debt  and  damages  by  Jieri  facias  again  ft  the 
tellator.  But  it  is  not  a  good  plea,  that  the 
plaintiff,  levied  part  h^  fieri  facias ,  and  agreed 
to  accept  10  A  at  fuch  a  day  for  fatisfadion 
of  the  refidue,  which  was  paid  accordingly  ; 
for  payment  is  no  plea  to  debt  upon  records 
5  Com.  Dig.  311.  This  was  at  common  law 
but  now  lince  the  fiat.  4  G?  5  Ann.  c.  16. 
§  12.  payment  may  bepleaded^ 

That  the  teftator  took  him  by  ca.  fa^  in 
execution^  and  afterwards  permitted  him  to 
go  at  large.     Vide  Off.  Br.  300.    Salk.  271. 

TCbat  be  obtained  judgment  in  C.  B.  upon 

the  fame  judgment.     R.  Cro.  El.  817^ 

It 

13.  By  an  Heiri 

To  zfcire  facias  again  ft  .an  heir,  hd  may 
plead  riens  per  difcent.  Dy.  344..  Cro. 
Car.  295.  Or,  pray  that  the  parol  mav  de- 
mur, (/.  e.  that  the  fuit  may  ftand  ftill,)  if 
the  heir  is  within  age.  2  Infi.  396.  Cro. 
Car.  295,  And,  if  it  is  found  againft  the 
hcir^  there  fliall    be   execution  againft  him 

•  N   2  for 
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for  a  moiety  only,  and  not  for  the  whole; 
for  the  heir  is  charged  only  as  tcrtenant.  5 
Com.  Dig.  312-  Fide  thtjiat.  ^  IF.  &  M. 
c.  14,  which  hath  very  much  altered  the 
law,  as  to  adlions  againft  the  heir. 

ii  there  are  feveral  heirs,  as  parceners,  in 
gavelkind^  Si^c.  ^ndz.  fcire  facias  {%  again  ft  one 
only,  he  ihall  have  contribution  againft  the 
others.      3  Co.  12.  ^. 

So,  if  part  of  the  land  defcended  to  the 
heir  on  the  part  of  the  father,  other  part  to 
the  heir  on  the  part  of  the  mother.     3  Co. 

But,  it  is  no  plea,  that  before  ihtfcirefa^ 

cias^  the  heir  levied  a  fine  to  the  ufe  of  him- 

fclf  in  fee.     Semb.  Co.   Ent.   622,  h.     So,  if 

the  heir  alone  is  charged,  he  (hall  not  have  a 

yaV^yi^a^i  againft  a  purehafer.     jR.  3  Co.  jz. 

If  there  be  ^  fare  facias  againft  an  heir,  or 
tertenants^^ix.tx  judgment  againft  the  anceftor, 
he  ftiall  not  plead  any  matter  in  avoidance  of 
the  judgment,  tho*  the  judgment  was  by  «/7 
dicit  :  as,  that  j4.  for  whofe  fufficiency  the 
anceftor  was  bound,  was  fuffident.    R.  Sav. 

25.  L 

If  judgment  be  againft  ^.  and  B.  and  one 
^itSi^  Jci re Jacias  lies  againft  the  furvivor,aDd 
it  is  no  plea  that  the  deceafed  hath  an  heir 
to  whom    aflets    defcended.     R.    1  Lev.  3P» 

If  ihcjcire  facias  be  againft  both,  he  may 
take  execution,  after  judgment  againft  both,, 
by  elegit  or  hy fere Jacias,  againft  the  fur- 
v.voi  only.     Id. 

14.  By 
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14.  By  Ter tenants. 

To  a  fcire  facias  again  ft  a  t er tenant ^  he 
may  plead  in  bar  any  thing,  which  (hews  his 
lands  not  liable  to  execution :  As,  that  the 
defendant  in  the  original  adion  enfeoflFed 
himfelf,  or  others,  under  whoni  he  claims, 
before  the  judgment,  with  traverfe  of  the 
feifin  at  the  time  of  the  judgment  or  ever  after. 
Off.  Br.  251.  If  there  be  a  traverfe  of  the 
feifin  and  iffue  thereon,  he  (hall  be  adjudged 
to  be  feifed,  though  he  made  2l  feoffment ^ 
if  it  was  with  an  intent  to  defraud  crcditore 
R.  Hob.  72. 

That  the  original  defendant  was  not. feifed 
of  the  lands  in  their  pofleflion.  Or,  that  he 
was  tenant  in  tail,  and  died,  and  his  iffue 
levied  a  fine  to  the  tertenant.     Co.  Ent.  621. 

That  the  defendant  in  the  jucfgment  was 
not  feifed  in  fee.     T*bef.  Br.  272,  273.  289^ 

That  he  enfeoffed  the  tertenant ^  and  before 
judgment,  difTeifed  him,  whereupon  the 
tertenant,  after  judgment,  re-entered.  Off. 
Br.  302. 

^ertenants  may  plead,  that  they  have  no- 
thing but  a  rcverfion  after  a  term  for  years, 
afld  pray  judgment,  Ji  executio  during  the 
term.     Clift.  671. 

A  tertenant  may  plead,  nul  tiel  record,  or, 
a  releafe  to  him    by  the  plaintiff.     5  Com. 

Dig.  212. 

But  it  is  no  plea  for  a  tertenant,  that  the 
heir  hath  affets  ;  for  though  the  plaintiff  may 
Aie  execution  againft  the  heir  alone,  without 

N  3  naming 
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naming  the  purchafer  ;  yet,  it  is  not  of  ne^ 
ceffity,     2  In^.  396,     Sem&.  Co.  Ent.  620. 

That  no  fcire  facias  was  awarded  againfl: 
the  executors ;  though  they  have  aflets. 
Semb.  Dy.  208,  a.  Nor,  no /dre/acias  ^gzinfi 
him  as  heir>  but  as  tertenant  only ;  though 
he  was  heir.  R.  Cro.  El.  896.  Sir  CbriJi^Hey^ 
dons  cafe. 

1$.  By  the  Defendant  hitnfelf. 

^o  z,  fcire  facias,  after  the  year  and  day 
figainft  the  defendant  himfelf,  he  may  plead 
jiul  tieh  record.  Off.  Br.  279.  That  the 
debt  was  levied  by  fer i facias.     Clift.  675, 

He  cannot  plead,  that  the  warrant  of  attor- 
ney was  given  upon  an  ufurious  contradt^ 
Stra.  1043.  Bt.  7?.  JJ.  233. 

1 6.  Scira  Facias  upon  a  Recognizance. 

h  fcire  facias  may  be  fued  upon  a  recogni^ 
!Zance  given  in  chancery,  again  ft  the  conufor 
himfelf.  2  Sand.  6.  Or,  againft  his  heir, 
or  ter tenants.'  So,  againft  them  upon  a  re- 
cognizance in  B.  R.  or  C.  B.  Or  before  the 
f  hief  juftice,  or  other  judge  out  of  courts 

So,  after  th?  debt  fatisfied,  z  fcire  facias 
^d  comfutandum  lies  by  the  conufor  againft 
the  coriufee.     jf  Com,  Dig.  313. 

If  a  eonufpr  dies,  z  fcire  facias  may  be  fu- 
ed againft  his  heir,  i  RcL  900.  /.  ^5.  And 
iit  may  b?  fued  againft  him  without  the  terte^ 
nants ;  for  he  fhali  have  no  contribution  any 
mor^  than  the  ^onufor  bimfelf,     Jd.  l.  37*. 
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a  tn^.  396*  Or,  it  may  be  fued  agamft  the 
heir  and  tertenaats.   "^ro.  Car.  295. 

If  it  be  returned,  that  there  is  no  heir,  or 
that  the  heir  is  dead,  K»r  that  he  was  warned, 
and  not  otherwife,  it  may  be  fucd  agaiaft  the 
ter tenants.     1  Rol.  905.  /.  45. 

tf  the  conufee  extends  only  part  6f  the 
lands  of  the  conufor,the  ter tenant  may  have  z 
Jcir^  facias  in  the  nature  of  an  audita  querela 
agaihft  him,  or  an  audita  querela  at  his  elec- 
tion. 1?.  ^on.  90. 

A  fcire  facias  upon  a  recognizance  muft 
purfue  the  recognizance.  But  if  it  concludes^ 
^Uare  e)cecutionefn  non^  &4:.juxta  Jvrmam  re^ 
caperationpnediB*  inftead  oi (recogn- )  it  {hall 
be  amended,  for  it  is  furplufage.  £.  3  Mod^ 
251. 

&cire  facias  againft  bail  io  error,  on  a  judg- 
ment for  damages,  muft  be  to  fhew  caufe^ 
why  plainti^"  (hould  not  have  execution  of 
the  debt  aforefaid,  (the  fpeciiic  fum  in  th6 
recognizance,)  not  of  the  damages*    Wilf 

98. 

Scir£  facias  in  the  petty-bag,  will  He  on  a 
bond  given  to  the  late  king,  his  executors 
and  adminiftrators,  as  within  33  H.  8.  e. 
39.     2  L.  Ray.  1327.  in  chancery. 

It  cannot  be  tefted  the  fame  day  the  party 
makes  default.     Stra.  1220. 

17,  Scire  Fsici2i£  for  of  Jber  Caufes^ 

If  a  judgment  be  reverfed  after  executioa, 
X  fcire  facias  lies  for  the  defendant  againft  the 
ttlaintiff  for  the  money  recovered.   Jon.  326. 

N4  ^^ 
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If  there  be  judgment  in  error  to  revcrfc  a 
fine,  2ijcirejaa'as  lies  zgdiind  the  tertenants^- 
9nd  it  lies  before  or  after  judgment  in  the 
difcretion  of  the  court.     Hard.  163,  4. 

If  there  be  judgment  for  the  plaintiff  in  vt^ 
plevin,  and  a  return  is  not  rpade,  zfcirefa-- 
cias    \\^  againfl   the   pledges.     2  Mod^  Ca. 

313. 

hfcire facias  in  replevin,  will  lie  on  9 
plaint,  or  on  a  writ.  One  may  be  bail  with 
others  for  himfelf;  \(  elojtgaf  is  returned  for 
the  principal,  the  pledges  n^ay  be  fued  ;  if 
the  writ  of  inquiry  is  reducible  to  a  certainty, 
\%  is  enough ;  and  difcontinuance  is  nothing 
in  this  fuit,  unlefs  it  had  been  void  or  a  nuU 
|ity.     Fort.  330. 

18.  judgment  on  a  Scire  Facias. 

Judgment  in  Jcire  facias^  depends  upon 
the  original  judgment ;  for  if  this  is  reverfed, 
the  judgment  \v\  Jcire  facias  *doe§  not  ftand  iq 
force.     3  Mod.  1 87. 

Judgment  on  z  Jcire  facias  cannot  give  da* 
mages  for  delay  of  execution  ;  but  if  it  does, 
it  may  be  reverfed  for  that,  and  affirmed /r^ 
refiduo:  on  error  in  B.  R.  a^rmed  in  parlia^ 
went.     Stra.  807,  L.  Ray.  1532. 

But,  if  it  is  found,  that  plaintifiFis  damnir 

fedy  and  put  to  cofts  to  6  d.  it  is  well,  for  it 

is  only  meant  as  a  foundation  for  the  co/ls  de 

incremento.  Damages  may  mean  cofts.  3  Burr^ 

ACTION 
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ACTION  upon  STATUTE. 

/.  When  it  lies. 
I.  For aRecompence. 

Upon  every  ftatute,  made  for  the  remedy 
of  any  injury,  mifchief,  or  grievance,  an  ac- 
tion lies  by  the  party  grieved,  either  by  the 
cxprefs  words  of  the  ftatute,  or  by  implica- 
tion. And  fuch  action  fliall  be,  for  a  recom- 
pence  to  the  party,  or,  by  way  of  prohibi- 
tion. 

By  thtjiat.  36  Ed.  3.  r.  9.  If  iany  man 
find  himfclf  grieved  contrary  to  the  articles 
therein  above  written,  or  others  contained  \t\ 
divers  ftatutes,and  will  come  to  the  Chancery^ 
and  complain,  he  fliall  there  have  remedy  by 
force  of  the  faid  ftatutes,  viz.  by  original 
writ  out  of  Chancery. 

And  therefore,  where  by  the  St.  M.  C6. 
9  H.  3.  c.  29.  it  is  cnaded,  that  no  freeman 
(hall  be  taken^  or  imprifoned,  &c.  unlefs  by 
the  law  of  the  land,  if  any  be  imprifoned  con- 
trary to  law,  he  may  have  an  ad:ion  founded 
upon  this  ftatute. 

So,  a  man  aggrieved  contrary  to  the^af^ 
M.  Cb.  9  H.  3.  c.  35.  which  cnads,that  the 
(herifF  ftigU  make  his  torne,  only  twice  in  the 
year,  &c.  fliall  have  an  aftion  upon  this  Jiat. 
tho*  no  adtion  be  exprefsly  given.  So,,  upon 
other  claufes  of  Magna  Charta. 

Or,  contrary  to  the  Jlat.  of  Marlberge^  52 
if.  3.  c.  10.  If  a  man  be  diftrained  to  come 
|o  a  lee(^  who  need  not.  So  a  man  fliall  have 
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an  atflton  upon  the  fiat,  oi  Martterge  $2  ff. 
3.  c.  15.  if  he  be  diftrained  out  of  the  fee, 
or  in  the  highway,  contrary  to  this  flatute. 

So  a  demandant  or  plaintiff,  a  tenant  or 
defendant,  who  is  delayed,  or  prejudiced  by 
thcjtheriff's  returning  jurors,  who  are  above 
70  years  of  age,  infirm,  or  not  commorant  in 
the  lame  county  may  have  an  aftion  for  it 
upon  the  fiat.  Wefim.  2.  c.  38.  So  an  ac- 
tion upon  ihtfiat.  lies  for  the  party  grieved 
wpon  every  remedial  branch  of  the  fiat. 
Wefim.  2.  for  his  relief,   i  Com.  Dig.  243,  4. 

The  meaning  of  an  application  to  Chan-- 
eery  for  relief,  is,  for  a  fpecial  original  j  but 
the  party  grieved,  may  equally  fue,  in  either 
of  the  courts  at  tVefiminfier^  by  common  pro- 
cefs, 

2.  For  Recovery  of  an  Advantage. 

An  adlion  lies  upon  \\\tfiaf.  32  H.  8.  c.  4* 
for  money  devifed*  to  be  paid  out  of  lands  i 
for  in  all  cafes,  where  a  man  hath  an  ad- 
vantage given  to  him  by  force  of  an  z&  of 
parliament,  he  (hall  have  a  remedy  for  it  by 
common  law,  without  the  aid  of  a  court  of 
equity.  And  the  aaion  upon  the  fiat,  (hall 
\^  maintained  againft  the  terre-tenant.  1  Cont^ 
Dig.  244.     6  Mod.  26.     Salk.  415, 

^.  What  averments  are  necejfary  in  an  ASlion 

upon  a  Statute. 

If  an  adlion  be  founded  upon  a  ftatutc, 
thcplaintiff  muft  aver  every  matter,  which 
is  rcquifite  to  intitle  hini  to  an  aSion.     But 
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where,  by  ihe  provifo  in  a  ftatute  a  pcrfon  is 
excepted  within  fuch  circumftance,  and  not 
in  the  body  of  it,  the  plaintiff  need  not  fliew, 
that  the  defendant  is  not  within  the  except 
tions  I  for  that  fhall  come  from  the  other 
party,      i  Com.  Dig.  244. 

4.  By  way  of  Prohibition. 

So,  fometimes  the  party  aggrieved  con- 
trary to  a  ftatute,  (hall  have  a  remedy  by 
aQion  upon  the  ftatute,  by  way  of  pronibi- 
tion  :  as,  if  a  feoffee  be  diftrained  for  fevcral 
fervices,  which  are  not  contained  in  his  char^ 
ter  of  feoffment,  contrary  to  the  fiat,  of  Mar/. 
52  H.  3.  c.  9.  he  ftiall  have  a  Writ  of  contra 
Jormam  feoff ^menti  ;  which  is  a  writ  of  pro- 
hibition to  the  lord,  or  his  bailiffs  to  diftrain 
him.     I  Com.  Dig.  244. 

//•  When  an  A&ion  does  not  lie  upon  a  Statute^ 

But  if  a  ftatute  prohibit  a  thing  to  be  done, 
an  adtion  does  not  lie  agaioft  him,  who  pro- 
ceeds in  a  courfe  of  law  to  contend,  whether 
fuch  a  thing  be  prohibited,  or  not.  As,  if  a 
man  fue  in  the  fpiritual  court  for  tithes  of 
grofs  trees,  an  adtion  does  not  lie  upon  the 
Jiat.  45  Ed.  3.  r,  3.  which  enads,  that  tithes 
ihall  not  be  paid  of  them ;  nor  upon  thtjiat. 
^Z  H.  %.  c.  J.  which  enads,  that  none  ftiaU 
fue  for  them;  for  a  man  may  contend,  whe- 
ther the  trees,  of  which  the  tithes  are  de« 
pianded^  are  ^rofs  trees  or  Qot.     i  Com.  Dig^ 

///,  When 


IIL  When  an  ASlton  ties  upon  Statute^  or  at 

Common  Law. 

If  a  ftatute  gives  a  remedy  in  thcaffirma- 
tivc  (without  a  negative  cxpreiTed,  or  im- 
plied,) for  a  matter,  which  was  adionable  by 
the  common  law,  the  party  may  fue  at  the 
common  law,  as  well  as  upon  the  ftatute; 
for  this  does  not  take  away  the  common 
law.  As  he  may  have  trefpafs  at  the  common 
jaw  for  fpoiling  his  park,  ox\  an  adion  upon 
the  [lat.  de  malefaSloribus    inparcis. 

Trefpafs  for  mayhenb,  or,  appeal  of  may- 
hem upon  the  ftatute. 

If  the  adion  concludes,  contrary  to  the 
form  of  the  ftatute,  (where  it  lies  at  the  com- 
mon law,  or  upon  a  ftatute,)  and  the  ftatute 
is  miftaken,  whereby  the  declaration  will  be 
bad  upon  the  ftatute,  but  good  by  the  com- 
mon law  ;  the  words,  contrary  to  the  form 
©f  the  ftatute,  ftiall  be  rejcfted.  So,  if  there 
be  no  ftatute,  and  the  adion  is  maintainable 
6nly  by  the  common  law,  . 

So,  if  an  indiflment  be  againft  three,  and 
one  only  is  within  the  ftatute  ;  it  ftiall  be 
good  againft  the  others  at  the  common  law, 
and  againji  tke  form  of  the  Jiatute  goes  to 
him  only,  who  was  guilty  within  the  ftatute. 

But  if  a  man  bri&g  his  adion  at  the  com* 
tnon  law,  he  waives  his  remedy  by  the  ftatute, 
2  Com.  Dig.  245. 


IV.  Wken, 
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IF.  When  it  does  not  Re  in  the  Courts  of , 

Wejlminjier. 

By  the  flat.  21  Jac.  c.  4.  All  offences  to 
be  committed  againft  any  penal  ftatute,  for 
which  any  informer  may  ground  any  adlion, 
fuit,  information,  0V.  before  juftices  of  af- 
fize,  niji  prius,  goal-delivery,  oyer  and  ter-- 
miner ^  or  juftices  of  peace  in  quarter-fcflions, 
Ihall  be  fued  before  the  juftices  of  aflize,  ntji 
priuSy  goal-delivery,  oyer  and  terminer^  or 
juftices  of  peace  of  every  county,  borough, 
Gf^,  having  power,  Sfr.  wherein  fuch  offence 
fliajl  be  committed,  at  the  choice  of  the  par- 
tics,  who  will  fue,  and  not  elfewhere  :  and 
all  informations,  adions,  ^c.  hereafter  com- 
menced by  the  Attorney  General,  a  common 
informer,  or  other  perfon  in  any  of  the  courts 
of  Wejlminjier^  foi*  any  of  the  faid  offences 
fhall  be  void. 

And  therefore,  debt  does  not  lie  in  any  of 
the  courts  oi  Wejlminjier  for  an  ofi^ence  within 
another  county,  tho'  it  cannot  be  fued  elfe- 
where ;  for  the  offence  may  be  profecuted  be- 
fore juftices  of  aflize,  Gfc.  tho*  not  by  fuch 
adion.  Vide  i  Com.  Dtg.  246.  for  various 
authorities  pro  et  con.  In  the  loth  of  W.  3. 
it  was  ruled  according  to  the  doftrine  here, 
laid  down,  by  eleven  judges,  and  fo  I  con- 
ceive the  Jaw  to  be  eftablilhcd.  Vide  i  Salk. 

373- 
60  an  information  does  not  lie  in  the  courts 

of  Wejlminjier y  where  it  can  be  brought  before 

juftices  of  aflize,  &c.     Semb.  2  Cra.  85.    R. 

Carth.  465.     i  Salk.  372^ 

But 
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But  xhtjiat.  21  Jac.  c.  4.  by  a  provifo  in 
the  fame  flatute,  docs  not  extend  to  any  in- 
formation or  adlion  upon  Aatutes  againft  po«- 
pifti  recafants,  or  for  recafancyj  or  for  main- 
tenance, champerty,  or  buying  of  titles^  or 
on  the  (latute  of  tonnage  or  poundage,  or  for 
defrauding  the  king  of  his  cuftoms,  fubfidy, 
jmpoft,  prifage,  or  for  tranfpotting  gold,  fil ver, 
ordnance,  ammunition,  &a  wool,  or  leather. 

So  it  does  not  extend  to  an  information  for 
an  o£fence  not  determinable  before  ju dices  of 
affife,  &c.  as,  upon  the  Jiat,  23  H.  8.  c.  4. 
for  raifing  the  prices  of  beer,  ^c.  or,  upon 
xht  Jiat.  21  H.  8.  c.  i3,  for  non-rcfidence. 
So  it  docs  not  extend  to  debt  upon  any  fub-« 
fcquent  ftatute,  which  gives  a  remedy  by  debt. 
But  it  muft  be  laid  in  the  proper  county. 
Vide  AStion^  Div.  XL  No.  lo.  i  Com.  Dig. 
246. 

In  a  gut  tam,  for  exercifing  a  trade  with- 
out having  ferved  an  apprentice(hip,  laid  at 
Cambridge,  B.  R.  ftaid  proceedings,  Stra. 
415.  The  Jiaf,  21  Jac.  i.  c.  4,.  reftraining 
the  jurifdidlion  of  5,  !?•  to  adioiis  arifing  in 
the  county  where  B.  R.  fits.     F.  Salk.  373, 


y.  ASiion  upon  Statute^  by  qui  tam^  &c^ 
Ho w  it  Jhall be  brought. 

I  ^  By  Injormation^  or  Original. 

Adions  upon  ftatutes  arc.  at  the  fuit  pf 
the  king  only,  r/^:.  by  indiftment,  or  infor- 
mation ;  or,  at  the  fuit  of  the  party,  who 

fue$ 


\ 
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fues  as  well  for  our  lord  the  king^  as  for 
himfclf ;  or,  at  the  fuit  of  the  party  alone. 

By  thefictt.  18  EL  c.  5.  (which  does  not 
extend  to  fuits  by  perfons,  to  whom  or  to 
whofe  ufe any  forfeiture,  penalty,  or  fuit  is 
fpecially  limited  by  any  ftatute,  but  where 
it  is  limited  generally  to  him  that  will  fae,) 
none  (hall  be  admitted  to  purfue  againft  any 
perfon,  upon  any  penal  flatute,  but  by  in  for-* 
matiooy  or  original  adion,  and  not  other- 
wife. 

And  therefore,  none  can  fue  upon  a  penal 
ilatute  by  plaint  in  an  inferior  court. 

Nor  by  bill  of  debt  in  B.  R.  R.  Cro.  EL 
77.  R.  Mo.  247,  8.  412. 12.  I  RqL  537,  /.  30. 

Nor,  by  bill  in  the  exchequer^  quo.  niinus^ 
&c.  Semi.  3  Leo.  237, 

But,  I  doubt  the  law  of  thefe  two  cafes, 
as  I  conceive  the  bill  of  Middlefex^  in  B.  R^ 
and  the  quo  minus  in  the  exchequer^  are  origi- 
nal adions;  So,  the  lat.  in  B.  R.  which 
always  fuppofes  a  bill  of  Middlefex,  previouf- 
ly  fued  out ;  and  fee  the  following  cafes. 

Where  zjiat.  gives  a  penalty  to  be  reco- 
vered by  adion  of  debt,  bill,  plaint,  or  i^-^ 
formation  ;  an  adion  by  qui  tam^  may  t)e  by 
bill  in  B.  R.  as  well  as  by  original,  orinfor- 
ipation;  for  the  words  of  the^^/.  iS  EL  c. 
^.zxt^  {original aSiiorij)  and  the  bill  in  B.  R. 
is  an  original  adion  there.  R.-i  R'J.  537. 
/.  15. 

So,  an  adion  by  the  party  grieved  upon  a 

penal  flatute,  may  be  by  bill  in  B.  R.  for  the 

jht.  18  Eliz.  0.  ^.  docs  not  extend  to   him: 

As,  in  an  adion  upon  xh^Jiat.  32  //.  8.  ^.  9. 

againfl  maintenance. Or  upon  i^tjiat.  ^BLc.g. 

I  again  ft 
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againfl:  perjury.  So,  debt  upon  ^tjlat.  Wi 
2.  and  r  R.  2.  f*  12.  againft  a  flicriff  for  an 
cfcape,  lies  in  B.  R.  by  bill  againft  him  in 
cuftody  of  the  marftial,  though  the  ftatute 
limits  the  recovery  by  writ  of  debt,  which 
imports  an  original ;  for  it  is  within  the 
equity  of  the  ftatute.  So  an  adlion  upon  the 
jfiat.  of  premunire  lies  by  bill,  though  the 
Hatute  fpeaks  of  garniflimcnt  by  the  fpace  of 
two  months,  which  implies,  by  original. 

So  an  adlion  upon  iht  Jiat.  13  i?.  2.  e.  5* 
and  2  H.  4.  r.  1 1.  for  fuing  in  the  admiralty, 
where  the  caufe  arifes  upon  land  ;  though  the 
ftatute  fpeaks  of  a  writ  upon  the  cafe.  So, 
an  aftion  upon  xh^Jiat.  of  fFuifon,  13  Ed.  i. 
againft  an  hundred;  for  the  inhabitants  may 
be  in  cuflody  of  the  marfhal. 

In  what  county  it  fliall  be  brought,  vii/e 
aSiion.Dh.  XI.  No.  10.  2X^0  ante  Div.  IV. 
I  Com.  Dig.  247. 

Upon  motion,  proceedings  fiiall  be  ftaid 
until  the  plaintiff  give  notice  of  his  place  of 
abode;  if  he  is  out  of  the  realm,  proceedings 
fliall  be  ftaid  until  his  return,  or  until  fccuri- 
ty  given  for  the  cofts.     Stra.  697. 

An  affidavit  of  the  caufe  of  adion,  accru- 
ing within  the  year,  need  not  be  filed,  in  an 
adion  upon  ihtjiat.  of  ufury.  12  Ann.  fiat. 
2.  c.  16. 

The  declaration  may  he  qui  tam^  though 
the  bill  of  Mlddlefex  is  not  fo.     Stra.  I2;2. 

[It  hath  lately  been  determined  by  B.  R. 
that  upon  a  general  writ,  the  plaintiff  may 
declare  as  executor,  oradminiftrator,  &c.h\it 
not  vice  verfa.'] 

If 
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If  the  pr-ocefs  is  qui  tam^  and  the  declara- 
tion not,  it  is  irregular,  for  it  alters  the  na- 
ture pf  the  demand.     Barnes  494, 

[So  that  now  the  practice  of  each  court,  is 
decidedly  fettled,  to  be  uniform  in  this  re- 
fpeft.] 

The  plaintiff's  attorney  may  be  ordered  to 
give  defendant  an  account  of  plaintiff's  place 
of  abode,  even  after  trial  and  point  referved. 
Barnes.  126. 

An  informer  may  bring  an  aftion  in  his 
own  name,  without  qui  tam^  for  a  forfeiture, 
whereof  a  moiety  goes  to  a  turnpike. 
Barnes  47 1 . 

2.  When  an  AStion  lies  by  Qui  tam,  &c. 

An  adlion  by  qui  tam,  tSc.  was  brought 
againft  B.  before  whom  he  was  indiftcd  of 
fdiony,  for  not  allowing  hi^  pardon  until  fub- 
mi  (Hon  to  the  duke  of  Lane  after  ^  27  Ed.  3, 
I  KoL  I.  A. 

If  a  man  be  reTcied,  when  taken  upon  a 
capas  utlagatum  at  the  fuit  of -^^.  he  may  have  * 
an  aftion  qui  tam.  &c.  So,  if  he  efcapes,  an 
aiftion  lies  againft  the  (herifF  by  A.  qui  tam, 
&c.  So,  if  a  (hcriflP  refufc  to  execute  a  capias 
utlagatum^  and  return  non  eji  inventus. 

Yet,  for  fuch  efcape,  (Sc.  the  party  may 
have  an  adion,  without  faying,  qui  tam^  &c. 

So  an  aflion  by  qui  tam,  C^c.  lies  for  a  bat-  , 
tery  of  the  king*s  chaplain  in  his  prefcnce. 

So,  it  lies  in  every  cafe,  where  the  damage 
is  to  the  king,"  as  well  as  to  the  party. 

So  an  a£li6n   upon  a  flatute,  which  pro- 
hibits a  thing,  but  does  not  give  any  penalty, 
VoJ^.  IL  O  mu(t 
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muft  be  by  qui  tarn,  &c.  and  not  by  thie  party 
alone  :  As,  upon  the  ^af.  32  H.  8.  c.  7* 
which  prohibits  the  fuing  for  tithes  of  grofs 
trees.  Upon  xht  fiat.  2  R.  2.  c.  5.  dejcan^ 
dalis  magnatum.  Upon  lYxtJiat.  13  -R.  2*  c. 
5.  G?  2  H.  4.  c,  I  !•  for  fuing  in  the  Admiral- 
ty, &c\  Vide  Cro.  Jac.  134. 

An  adion  by  qui  tarn,  &€.  muft  be  to  an- 
fwer  to  the  party  who  fues,  as  well  for  our 
lord  the  king,  as  for  himfelf.  Or,  to  ari- 
fwer  (o  our  lord  the  king  and  the  party,  wha 
as  well,  &c. 

But  an  information  fhall  fay  only.  That 
the  party,  who  fues  as  well  for  our  lord  the 
king,  as  for  himfelf,  &c. 

If  the  adion  be  by  the  king  and  the  party, 

but  the  king  is  not  to  have  any  part  of  the 

fum  recovered,  buf  only    his    fine,  qui  tam, 

&c.  may  be  omitted  in  the  iiTue,  and   venire 

facias. 

So,  if  the  adion  be  by  qtii  tam,  &c.  and 
the  iflue  be  joined,  that  he  does  not  owe  to 
the  party  only,  it  is  good. 

So,  if  demurrer  be  joined  as  to  a  declara- 
tion only  by  the  party,  qui  tam,  &c. 

An  aftion  by  qui  tarn,  &c.  is  the  fuit  of 
the  informer,  and  not  of  the  king.  And  the 
party  qui  tarn,  &c.  may  be  nonfuited.  3  Lev. 
378.     Lut.  196. 

He  fliall  pray  a  tales,  though  he  has  no 
warrant  by  the  attorney  general.   3  Lev.  398» 

A  convi(flion  upon  an  indidtment,  &c. 
wiH  be  a  bar  to  an  adtion  by  qui  tarn,  &c. 

The  attorney  general  cannot  enter  a  nolle 
profequiy  except  for  the  king's  part. 

I  It 
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It  piuft  purfue  all  the  requifites  tjy  thp 
Jlat.  18  Elijc.  c.  5.  in  the  cafe  of  a  common 
informer. 

The  adion  ihall  not  be  difcontinued  by 
the  demife  of  the  king. 

Jf  the  plaintiff  die  after  verdid:^  hi6  execu- 
tor, or  adminiftrator,  fhall  have  judgment 
for  his  moiety.  If  he  dies  after  judgment, 
and  his  death  is  fuggefted  upon  the  roll. 

The  defendant  may  plead  privilege,  as  an 
attorney  of  another  court. 

The  defendant  may  have  nifi  priusy  by  pro- 
vifo.  Semb.  2  Leo.  210.  [^.  de  hoc?] 
I  Com.  Dig.  247,  8. 

On  affidavit  of  defendant's  poverty,  the 
court  will  give  leave  to  the  profecutor,  qui 
tarn,  to  compound  with  the  defendant, 
though  in  execution.  Stra.  167.  It  is  in 
the  difcretion  of  the  court,  whether  they 
will  give  leave  to  compound;  and  they  refuf^ 
ed  it  in  an  action  for  felling  gold  rings  of  lefs 
.fincnefs  than  Jlat.  18  Eliz.  c.  15.  direSs. 
Wilf.  79.  If  qui  tarn  is  brought  by  the  party 
injured,  the  court  canlnot^^ive  leave  to  corn- 
pound.  Barnesy  462.  But  it  feems  a  ge-  • 
neral  rule,  not  to  give  leave  to  compouncj 
after  verdidt.    lb. 

VL  ABion  upon  Statute  by  the  Party  grieved ; 

ivben  it  Jhall  be. 

If  by  a  ftatute,  a  penalty  be  exprcfsly  al- 
lotted to  the  party  grieved,  he  alone  may  fuc 
for  it,  without  faying,  qui  tarn ^  &c.  as  upon 
the  Jiat.  I  &  2  P.  &  M.  c.  12.  for  driving 
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a  diftrefs  dut  of  the  county.  So,  upon  every 
(latute  which  gives  a  penalty  to  the  party 
grieved.  So,  if  it  do  not  give  any  ccrtaia 
penalty,  but  damages  generally  to  the  party 
grieved. 

So,  though  it  do  not  limit  the  forfeiture 
to  the  party  grieved,  if  it  give  the  penalty,  or 
forfeiture,  iti  refpeft  of  the  v^rong,  or  dif- 
pofleflion  of  the  property  of  the  owner,  or 
do  not  limit  it  to  any  other :  As,  upon  the 
Jiat.  2  Ed.  6.  c.  13.  which  fays.  None  fhall 
carry  away  tithes,  before  he  hath  fet  forth  the 
tenth  pan  of  the  fame,  or  agreed  for  it  with 
the  owner,  under  pain  of  forfeiture  of  treble 
value.     Vide 'Debt.  Div.  I.  No.  i. 

So,  if  a  ftatute  provide  a  remedy  for  the 
party  grieved,  though  it  do  not  give  any  ex- 
prefs  penalty  or  forfeiture,  he  may  have  an 
adion  upon  the  ftatute.  As,  upon  the  Jlat. 
W.  I.e.  20.  againft  misfeafers  in  parks  or 
fiftiponds  ;  the  owner  may  maintain  an  adion 
in  his  name  alone,  as  well  as  by  quitamy  &c. 

So,  in  every  cafe,  where  a  ftatute  enadsi 
or  prohibits  a  thing  for  the  benefit  of  a  per- 
fon,  he  ftiall  have  a  remedy  upon  the  fame 
ftatute  for  the  thing  enadled  for  his  advan- 
tage, or  for  the  recompence  of  a  wrong  done 
to  him  contrary  to  the  laid  law. 

An  a<aion  by  the  party  grieved,  is  not  with- 
in the  Jiai.  18  E/iz.  c.  5.  as  a  common  inform- 
er.    I  Com.  Dig.  248,  g. 
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FXL  When  a  Statute  Jhall  be  recited. 

If  an  adion  lies  for  an  offence  at  common 
law,  and  afterwards  a  ftatutcis  made  againft 
the  fame  offence,  if  the  adlion  is  brought  up- 
on the  flatute,  the  ftatutc  muft  be  recited, 
othcrwife  it  does  not  appear,  whether  the 
aftion  be  upon  the  flatute,  or  at  Gonimon 
law.  As,  in  an  adi©n  upon  iht  Jiat.  5  R. 
2.JI.  I.  c.  8.  a«d  8  H.  6.  c.  9.  for  a  forci- 
ble entry  or  detainer.  In  an  a&ioa  upon 
the  Jiat.  W.  i .  r.  20.  De  makfaSoribus  in* 
parcis. 

80,  if  a  flatutc  make  a  new  offence,  which 
was  not  io  by  the  common  law,  the  flatute 
muft  be  recited.  As,  in  wafle  againfl  tenant 
for  lifp,  or  years*     i  Com.  Dig.  2^9. 

FIIL  When  it  need  not. 

But  if  a  flatute  extend  a  reniedy,  which 
was  at  common  law  in  fome  particulars,  it 
need  not  be  recited.  As,  in  wafle  againfl  a 
tenant  in  dower  or  gaardian,  the  flatute  need 
not  be  recited;  for  there  was  a  prohibitioa 
of  wafle  againfl  them  at  common  law.  So,  in 
debt  by  an  executbr,  or  adminiflrator  Je  bonis 
afportatis^  ^r,  the,  flatute  is  not  rehearfedj 
for  debt  lay  at  common  law  in  other  cafes. 

So,  in  an  adion  upon  ih^Jiat.  zR.  2.  c.  5. 
defcandalis  magnatum,  the  flatute  need  not  be 
recited.  Fide  ASiion  upon  the  cafe  for  Defa* 
matim.     Div.  IL     No.  3. 
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tn  an  affifc  for  tithes,  the  fiat.  32  IT,  8, 
^.  7.  need  not  be  rehearfed.  So,  the  title,  or 
preamble  need  not  be  mentioned.  So,  where 
a  ftatutc  gives  a  writ,  and  ordains  the  certain 
form  of  the  writ,  the  ftatute  need  not  be  re- 
hearfcd. 

So^  if  the  adion  be  not  founded  upon  a 
ftatute  diredlly,  but  upon  a  collateral  faft,  the 
ftatute  need  not  be  recited  :  as,  in  a  quan 
impedit  by  the  king  upon  a  iimoniacal  con- 
trail:, \.\itfiat.  21  Eliz.  c.  6.  need  not  be  re- 
cited. 

When  a  ftaiute  need  not  be  recited,  it  is 
Sufficient,  that  the  plaintiff  in  his  declaration 
(hews  his  cafe  to  be  within  the  purview  of  the 
ftatute,  and  concludes  againft  the  forai  of  the 
ftatute. 

If  he  mifrecite  the  beginning  of  the  fta- 
tute, and  conclude  contrary  to  the  form  of  the 
ftatute  generally,  it  will  be  well,  f^ide  paft. 
biv.IX. 

If  it  be  founded  on  feveral  ftatutes,  coof 
ttary  to  the  form  of  the  ftatute  i«  bad. 

But;  where  an  offence  is  prohibited  by  fc- 
yer^al  ftatues,  if  only  one  is  the  foiindation  of 
the  adlion,  and  the  dthers  are  explanatory,  it 
is  fufficient  to  fay,  contrary  to  the  forna  of 
|he  ftatute. 

In  an  information  for  20  /.  a  month  for 
not  coming  to  church  :  for  feveral  ftatute; 
require  the  reforting  to  church,  but  the  fiat. 
23  Eliz.  c.  I.  only  gives  the  20/.  per  month. 

If  there  be  debt  by  an  affignee  for  a  debt 
to  a  bankrupt,  by  force  of  the  ftatute  is  fuf- 
ficient.     1  Corn.  Dig.  249,  50. 
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In  aftions  by  aflignees,  they  arc  generally 
alledgcd  tp  be  fuch,  accordiag  to  the  force 
form  and  cffed  of  the  ftatutes  made^and  how 
in  force  concerning  bankrupts. 

If  a  declaration  conclude  contrary  to  the 
form  of  the  ftatute,  where  there  is  noftatute 
in  the  cafe^  it  will  be  furplufage^  If  a  de- 
claration conclude  fo,  where  there  are  fcveral 
trefpafles,  and  only  part  within  the  ftatute^ 
the  words,  contrary  to  the  form  of  the  fta-* 
tute,  fhall  be  applied  only  to  that  part«  i  Com* 
Dig.  £50. 

IX.  How  a  Statute  Jhall  bt  recited. 

If  an  aO:  of  parliament  be  recited  or  plead- 
ed, the  day,  year,  and  place  of  the  making 
of  it  muft  be  fhewn.  If  the  plea  miftake  the 
day  of  the  commencement,  or  conclufion  of 
the  parliament,  it  will  be  bad.  Tho*  it  be  in 
a  private  aft,  and  nul  tiel  record  is  not  plead- 
ed ;  for  the  court  ex  officio  will  take  notice  of 
the  commencement,  prorbg'ation,  and  every 
feffion  of  parliament,  and  confequently, 
(if  they  are  miftaken,)  that  there  is  not  any 
Aich  a<ft*  If  the  feflion  was  held  by  proro- 
gation, the  {horteft  andfureft:  way  of  pleading 
is,  at  a  feffion  of  parliament  held  fuch  a  day, 
and  year,  in  fuch  a  place.  For,  if  a  parlia- 
ment commenced  the  ffth  of  Rli^.  and  was 
prorogued  to  the  eighth  oi  Eliz.  and  then 
the  aft  paifed,  if  it  be  pleaded,  at  a  parlia- 
ment held  the  eighth  of  Eliz.  it  is  bad.  So, 
where  the  parliament  v!2ls  fummonedi'^yan. 
lEJiz.  and,  then  prorogued  to  25  Jan.  if  it 
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be  pleaded,  that  by  a  (latute  in  a  parliament 
bcgpn.  23  "^an.  and  then  prorogued  until  th^ 
^Sjan.  it  was  enaded,  (Sc.  it  is  bad  ^  for  the 
parliament  did  not  commence  'till  25  Jan. 

Dyer  202*  ^* 

It  is  proper  here  to  obfervc,  tl^at  on  con-r 
fulting  Pyer^  I  find  that  the  queen  was  ill, 
and  the  parliament  having  fomc^tiqne  previous 
to  the  22  Jan,  been  fi^mmoned  to  meet  on 
that  day,  fhe  by  patent  writ  under  the  Great 
Seal  bearing  date  the  2 1  yan.  prorogued  the 
parliament  (as  the  book  fays)  whereby  the 
appearance  of  the  Lords  and  Commons  at  the 
23d  was  difcharged. 

Had  the  parliament  met  on  the  23dy  and 
then  been  prorogued,  I  fhould  liave  confidered 
that  as  the  firft  day  of  the  feffion,  and  held 
th^  pleading  good. 

If  it  be  pleaded,  by  a  ftatute  made  the  2 
Nov.  2  Gf  3  EJ.  6.  it  is  bad ;  for  the  fame  day 
cannot  be  in  two  years.  So,  if  a  ftatute  be 
pleaded  to  have  been  made  29  Eh'z^  where 
the  parliament  commenced  2SEJiz.it  will  be 
bad.  Or,  at  a  feffion  i8  Fe6.  14  Car.  where 
the  prorogation  was  to  1 8  FeA.  1 5  Car.  i 
Com.  Dig.  259. 

If  an  a(fl  is  paiTcd  at  ^  parliament  held  by 
prorogation,  I  think  the  proper  way  of  plead- 
ing is,  to  fay,  at  a  parliament  begun  and  held 
qn  fuch  a  day^.  at  fuch  a  place,  and  from 
thence  continued,  by  prorogation,  (orby  fe- 
veral  prorogations)  until,  &c. . 

If  a  declaration  be  upon  a  general  ftatute, 
and  conclude  contrary  to  the  form,  of  a  /iat. 
made  z  H.  8,  where  it  was  made  in  another 
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teign^  or  in  another  year  of  the  fame  king,  it 
will  be  bad. 

It  is  fufficient,  that  fo  much  of  a  ftatutc 
is  recited^  as  concerns  the  matter  in  queftion, 
^nd  therefore,  if  it  be  faid,  it  was,  among 
Other  things  enafted,  it  is  welK  If  the  party 
recite  fo  much  of  the  ftatute,  as  makes  for 
him,  it  is  fufficient  ;  tho'  he  omit  a  provifo, 
or  other  claufe  that  makes  againfl  him.  i 
Com.  Dig.  250. 

For  that  (hall  be  (hewn,  (if  ncccffary^)  by 
the  other  party. 

If,  in  the  recital  of  a  ftatute  there  be  a  ma- 
terial variance,  it  is  bad  ;  as,  if  the  time  or 
place  of  the  making  of  it  be  miftaken  If  it 
be  recited  in  conjunctive  words,  where  it  is 
in  disjundive.  If  the  part/  recite  the  title  of 
an  aft,  and  it  be  mif-recited  ;  tho'  the  re- 
cital was  not  nece(rary.  If  in  a  recital  of  the 
Jlat.  8  H.  6.  c.  9.  If  any  feoffment  or  dif- 
continuance  thereof  be  made,  thereof,  be 
oqfiitted* 

But  a  fmall,  or  immaterial  variance  does 
not  prejudice:  as,  if  an  a6l  fay,  if  a  recovery 
be  in  any  ^(?«r/x,  and  it  is  recited,  in  any 
court.  So,  where  it  is  a  material  variance 
from  a  general  ftatute;  if  the  declaration  con- 
clude contrary  to  the  form  of  the  jiatute  in 
Jucb  cafe  made,  and  not,  contrary  to  the  form 
of  the  jiatute  aforefaid,  it  is  well. 

So,  if  zftat.  mif-recitcd  in  the  commence- 
fnent,  &^.  be  admitted  by  the  plea,  tSc^  it  (hall 
not  afterwards  be  afligncd  for  error,  i  Lorn, 
pig,  2^0,  I- 
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A  mJftake  in  the  commencement  of  a  par- 
liament is  cured  by  concluding  contrary  to 
the  form  of  the  ftatiitc  in  fuch  cafe  made 
and  provided.     Fort.  372.     Stra.  212.  . 

Plea  of  an  adt  of  infolvency.  2  Geo.  2. 
whereas  the  parliament  began  i  Geo^  2.  held 
nought.     Fort.  372. 

Plea  of  an  a(a  of  8  fi?  9  W.  it  fliould  have 
been  of  the  8th  year,  in  which  the  feffioti 
began.     Fort.  372. 

As  to  amendment  in  a<3:ions  and  informa- 
tions on  penal  ftatutes,  vUe  i  ComS  Dig.  lit. 
Amendment^  (  2  C  2 . ) 

PROCEEDING    in    ACTIONS    upon 

SEVERAL  STATUTES, 

When  an  adlion  lies  upon  a  ftatute,  or  not, 
"^ide  Aclion  upon  Statute^  Div.  /.  No*  i. 
Div.  IL 

How  it  (hall  be  fued  by  qui  tam^  &c.  or 
the  party  grieved.  Vide  Aclion  upon  Statute. 
Div.  V.  VL 

When  the  ftatutc  fhall  be  recited  or  not 
and  how.  Vide  ASiion  upon  Statute,  Div.  VJI,^ 

viih  IX. 

X  upon  the  Stat.  2.  (or  2  fisf  3)  Ed.  6.  r.  13, 

for  T'itbes. 

I .  By  whom  it  lies. 

Aflicn  of  debt  lies  upon  ihtjlof.  2  (or  % 
Gf  3)  Ed.  6.  c.  13.  for  the  treble  value  for 
not  fetcing  out  his  predial  tithes. 
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But  It  muft  be  by  the  party  alone,  and  not 
by  qui  tamy  &c.  And  may  be  by  the  redor, 
or  by  the  farmer  of  the  reftory.  And  may 
be  by  an  executor  for  not  fetting  out  tithes 
in  his  teftator's  time. 

So,  it  lies  by  the  huiband  alone,  fcifed  ia 
right  of  his  wife,  for  tithes  ariling  after  his 
marriage.  5  Com.  Dig.  200.  cites  cont.  Noy 
J 36.     But  I  conceive  Noy  is  wrong. 

Or  hufband  and  wife  may  join.  R.  Noy 
136.     Adm.  Mo.  912. 

So  it  lies  by  a  farmer  of  two  parts  of  a  rec- 
tory by  one  title,  and  of  the  third  part  by  an- 
other title ;  for  he  declares  as  farmer,  and 
need  not  mention  the  title. 

So,  by  two  farmers  of  the  fame  reftory. 
But  two,  who  claim  by  feveral  titles,  cannot 
join  in  debt  upon  ibis  ftatute.  As,  if  one 
claims  two  parts,  and  the  other  the  third  part 
pf  the  fame  redlory.     5  Com.  Dig.  200. 

2.  Again fl  whom: 

Debt  lies  on  thc^^^.  2  (or  2  G?  3)  Ed.  6, 
r.  13.  againft  two  jointenants,  who  occupy 
together.     R^  Hut.  121. 

Or  againft  one  jointenant,  or  tenant  in  com- 
mon, only,  if  he  occupies  the  whole.  R.  Ibid. 

3.  ^he  Declaration. 

The  plaintiff  in  his  declaration  need  not 
recite  the  ftatute.  And  if  it  be  recited  to  be 
made  at  a  parliament  4  Nov.  2  £</.  6.  whea 
^he  parliaii\ent  began   i  Ed^  6.   and  fo   was 
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prorogued  'till  4  Nov.  2  Ed.  6.  yet  it  fiiall 
be  allowed,  for  there  are  feveral  precedents 
io. 

And  if  it  be  recited  that  whereas  he  agreed 
with  the  rcftor,  farmer,  or  other  proprietor, 
where  the  ftatute  fays,  otbem  owner ^  proprie^ 
tor^  &e.  fo  owner  is  omitted,  it  is  not  ma- 
terial. 

The  plaintiff,  in  his  declaration,  need  not 
llicwany  title  ;  for  it  is  fufficicnt  to  fay,  tiai 
whereas  be  was  reSior^  &c.  or  farmer  and  pro-' 
fr  fetor  of  the  tithes^  &c. 

And,  if  he  (hews  a  grant  to  himfelf,  be 
need  not  fay,  it  was  by  deed,  tho*  tithes  can- 
not be  granted  without  deed. 

So,  if  he  claims  by  leafc  under  the  king's 
patentee,  he  need  not  (hew  the  patent. 

So,  it  is  fufiicient  that  the  plaintiff  al- 
ledges  himfelf  proprietor.  So  if  he  fays  that 
he  is  proprietor  ojthe  tithes  and  of  60  acre^  in 
D.  without  faying  which  in  certain. 

So,  it  is  fufficient  if  he  fays  that  he  is  rec- 
tor of  A.  and  by  reafon  thereof  ought  to  have 
tithes  out  of  the  parifh  of  B.  which  is  ano- 
ther parifb. 

The  plaintifFin  his  declaration  ufually  al- 
ledges  that  he  is  proprietor^  &c.  that  the 
defendant  occupied  lands  within  the  par 
rifh,  and  fowed  them,  and  reaped  and  carried 
away  his  grain,  without  fetting  out  the  tithes, 
or  agreement  with  the  reftor,  Gfr,  for  them. 

So,  if  he  claims  as  reftor,  &c.  he  muft  al* 
ledge  the  tithes  taken  to  belong  to  the  rec? 
tory. 
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put  the  non-payment  of  the*  treble  value  is 
the  ^^  of  the  adlion,  and  the  poffeffion,  and 
the  whole  declaration  precedent^is  but  induce^ 
ment,  and  therefore  if  it  be  alledged  as  re« 
cital,  the  declaration  is  good.  So  the  decla- 
ration is  fufficient^  tho'  it  does  not  (hew  that 
the  defendants  occupy  jointly  or  in  com- 
mon. 

Tho'  it  does  not  (hew  the  kinds  of  grain 
fown.  5  Com.  Dig.  200,  201.  cites  as  to 
the  laft  point  R.  2  Cro.  438.  Sedqu^  de  hoc. 
If  there  had  been  a  fpecial  demurrer.  The 
cafe  in  Cro.  was  after  verdidt. 

Nor  by  whom  it  was  fown.  Or  if  it  al- 
ledges  the  time  ©f  the  fevcranCe  before  the 
fowing.  Or  more  than  a  year  after;  for  it  is 
poflible. 

So,  if  it  does  not  alledge  the  time  of  feve- 
rance,  but  fays,  that  30  Sept.  being  Jo  thereof 
foffejfed^  he  reaped \  for  it  fliall  be  intended 
that  he  fevered  the  fame  day,  on  which  the 
pofleffion  is  alledged.  So,  if  the  day  of  fcve- 
rance  be  coupled  with  the  removal  of  the 
grain.  Or,  if  the  term  was  expired  before 
the  day  alledged  of  the  ricmovaL 

So,  if  the  quantity  of  the  land  fpwn  and 
the  quantity  fevered,  vary:  as,  if  he  fays 
which /aid  30  acres  for  40,  the  word  thirty 
ihall  be  rejeded  as  furplufage. 

So,  if  the  declaration  docs  not  fay,  that  the 
defendant  did  not  agree  with  the  plaintiff,  it 
will  be  good  after  vefdidt,  tho'  not  upon  a 
demurrer.  So,  it  is  fufficient  that  the  decla- 
ration demands  the  fingle  value,  for  it  fhall 
•be  trebled  by  the  jury  or  court.     And  if  it 

adds 


[     2g6     ] 

adds  the  treble  value,  and. it  is  miftaken,  it 
will  be  good.     Vide  5  Com.  Dig.  201, 

He  muftallcdge  a  venue,  where  the  tithes 
are  ftatcd  to  be  carried  away  without  fever- 
ance,  for  this  is  the gi/i  of  the  adion. 

So,  it  is  fufBcient,  if  he  alledgcs  the  value 
of  the  tithes  to  be  11  A  and  Jo  an  aSiion  hatb 
accrued  to  have  for  the  treble  value  32  /. 
The  mifcafting  is  no  prejudice,     iJ.   2  Cro. 

499- 

So,    if  he  alledges   that  the    defendant  is 

occupier,    it   is  fufficient,    tho'  he  does  not 

fay  that   he  is   a  fubjedl ;    for  it  implies  as 

much.     R.  Hard.  173. 

So,  if  there  are   two  plaintiffs,   and   they 

allcdge  that  the  defendant  did  not  agree  with 

them,  it  is  fufficient,  without  hying  or  either 

of  them,  for  it  is  implied.     jR.  2  Cro.  70. 

4.  "The  Plea. 

To  debt  upon  xhhjiat.  the  defendant  may 
plead  nil  debet.     Or  may  plead  Not  Guilty. 

So,  an  agreement  with  the  plaintiff  for  his 
tithes  for  three  years,  tho'  it  be  not  by  deed  ; 
for  it  will  be  good  between  the  parties,  and 
fhall  be  a  bar  by  the  ftatute,  tho'  it  does  not 
pafs  the  right  of  the  tithes. 

But  a  plea,  that  after  the  tithes  were  fet 
'  out,  the  owner  of  the  foil  took  them  damage 
-feafant,  is  not  good  ;  if  it  does  not  (hew  bow 
long  they  remained  on  the  land* 

//•  ASlion 
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11.  ABion  upon  the  Statute  i  R.  %.  c.  i^^for 
Seifure  of  a  Felon's  Goods  before  ConviSlicn. 

If  an  a<ftion  be  brought  upon  the  ftatutc  of 
I  JR.  3.  c.  3*  fdr  taking  the  goods  of  oneac- 
cufed  of  felony  before  conviction,  the  plain- 
tiff muft  recite  the  ftatute,  and  (hew  the 
breach.     Lut.  132. 


III.  A6tion  upon  the  Statute  i  &  2  Ph.  & 
M.  c.  12.  for  ^L  for  driving  a  Dijirefs 
three  Miles,  &c. 

If  an  adion  be  brought  upon  thejiat.  i  & 
2  Ph.  &  M.  c.  1^.  for  driving  a  diftrefs  out 
of  the  hundred,  &c.  above,  three  miles,  the 
defendant  may  plead,  not  guilty.  Co.  Ent. 
44.  b.  ^ 

So  he  may  plead  that  the  taking  wa$  by 
capias  in  withernam.     Co.  Ent.  44.  a. 


IF.  ASiion  upon  the  Statute  S  H.  6.  c.  g.  for 

a  forcible  Entry. 

If  an  adion  be  upon  Utitjlat.  SH.  6.  c.  9. 
for  a  forcible  entry,  or  detainer,  the  plaintiff 
in  his  declaration  muft  recite  the  ftatutc.  Lut. 
J  548.  Co.  Ent.  44.  b.  Vide  ASlion  upon  Sta^ 
tuteDiv.  VII. 

To  this  adlion  the  defendant  may  plead 
not  guilty.     CI.  Afs.  34. 

That  he  did  not  enter  contrary  to  the  fonn 
of  the   ftatutc;     5  Com.  Dig.  202.   cites  Co. 

Ent. 
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Ent.  46.  ^.     Bed  qu.  if  this  does  not  amount 
to  the  general  ijfue  f 

That  he  did  not  expel  or  diiTeife  the  plain- 
•tiff.     ^Xom.  Dig:  Ibid. 

V.  ASHon  upon  the  Statute  23  JST.  6.  c.  ^.for 

being  Under -Jher  iff  two  Tears  together^ 

If  anaftion  be  upon  the^^/.23  H.  6.  c.  %. 
for  ufing  the  office  of  under-fheriff  two  years 
together,  the  plaintiff  mufl:  recite  the  flatute, 
and  the  offence,     Lut.  193.  Lev.Ent.  135. 

He  need  not  aver  that  the  fheriff  had  no 
eflate  of  freehold  in  the  o^ct. Semb.Lut^ig'j. 

VL  A^ion  upon  the  Statute  21  H.  S.  r,  13* 
againji  a  Spiritual  P  erf  on. 

!•  For  taking  a  Farm. 

■ 

If  an  aflion  be  upon  xht^at.  21  H.  8-  c. 
13.  againfl  a  fpiritual  perfon  for  taking  a 
farm,  the  plaintiff  aiufl  recite  the  flatute. 
J^ut.  135.  cont.  Bro.  ASlion  fur  Statute  4. 
Vide  AStion  upon  Statute^  Div.  VII. 

To  this  the  defendant  may  plead  not  guilty. 

That,  not  having  glebe^  he  took  it  for  the 
fupportof  his  family.     Lut.  136. 

That  he  did  not  hold  the  farm  contrary  to 
the  flatute  5  Com.  Dig.  202.  cites  5^-1;.  32. 
Sed  qu.  if  this  does  not  amount  to  the  general 
iffuef 

And  upon  the  laft  plea  he  may  give  in  evi- 
dence that  it  was  for  the  fupport  of  his 
family.  Per  2  J.  Baldwin  cont.  Bro.  Ac^ 
t  ion  fur  Statute.    3  Sav.  32* 

z.For 


[      209      ] 

2.  For  Non-Refidence. 

If  an  adion  be  upon  the  JIat.  21  H.  8.  c. 
13.  for  non-refidence,  it  is  ufual  to  recite  the 
ftatute.     Rol.  Ent.  414.  Lut.  138. 

VII.  ABion  upon  the  Statute  33  H.  8,  f.  9. 
J^^  nfi^g  unlawjul  Games. 

If  an  iaftion  is  brought  upon  the  Jiat.  33 
H.  8.  r.  9.  for  uiing  unlawful  games,  the 
plaintiff  may  recite  the  ftatute  and  (hew  a 
breach.     Lut.  133. 

To  this  action  the  defendant  may  plead 
that  be  did  not  keep  a  gaming^  boufe,  &c. 
Lut.  134. 

Fill.  JSiion  upon  the  Statutes  13  U.  2^Jiat. 
1.  c.  5.  and  2  H.  ^.  c.  11.  for  fuing  in 
tife  Admiralty  for  a  Matter  notfuper  altum 
Mare. 

If  an  adion  be  upon  the  Jiat.  13  22.  2.  fiat. 
If  €.  I.  &  zH.  4.  c.  II.  for  fuing  in  the  ad- 
miralty,for  a  thing  not  done fuper  altum  mare^ 
it  muft  be  by  qui  tam^  &c.  Dy.  159.  b. 
Vide  ABion  upon  Statute^  Div.  V.  No.  i .  &c. 

The  plaintiff  in  his  declaration  muft  fur- 
mife  the  tffcCi  of  the  libel,  and  fuggefl  that 
the  matter  arofe  within  the  body  of  a  county^ 
and  not,  upon  the  high  feas.     Dy.  159.  b. 

And  inad:ions  upon  thefe  (latutes,  the  party 
/hall  recover  double  damages,  and  the  king 
10/.     Ibid. 

Vol.  II.  P  And 
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And  the  coAs  as  well  as  the  datnages  (hall 
be  doubled.     Ibid. 


IX.  A6lion  upon  the  Statute  8  E/.  c.  2.  for 
Juing  in  another  s  Name^  without  his  Confent. 

If  an  aiftion  be  upon  ihtjlat.  8  E/iz.  r.  2. 
for  fuing  in  another's  name,  without  his  con- 
fent, the  plaintiff  niuft  recite  the  flatute,  and 
Ihew  the  offence.     Lut.  156. 

And  it  well  lies,  though  there  be  no  con- 
vidion  before,  for  the  proof  may  be  in  the 
fame  ad  ion.     /?.  2.  Cro.  188. 

But  an  attorney  is  out  of  the  (latutc*  SemL 
Lut.  i6q.  Sed.  ^  de  hoc? 

So,  it  does  not  lie  for  a  fuit  in  C.  B.  for  it 
is  not  mentioned  in  the  flatut«.    R.  Lut.  169. 

X.  ABion  upon  the  Statute  2lF.&M.c.^. 

Jlr  Refcous  of  a  Diflrtfs. 

If  an  adion  be  for  refcous  of  a  diftrefs  upon 
thcijlat.  2  tV.  &  M.  c.  5.  the  plaintiff  muft 
fliew  the  demife,  diftrefsfor  rent  arrear,  and 
refcous.     Lut.  213. 

He  muft  fliew  the  whole  fubftance  of  the 
leafc.  5  Com.  Dig.  204.  cites  Semb.  Mod. 
Pa.  215.   Sed.  ^  dc  hoc? 

And,  if  he  fays  that  he  was  feifed  in  fee, 
nnd  loafed,  he  muft  prove  a  feifin  in  fee.  -R. 
Med.  Ca.  215. 

But,  he  need  not  fay  that  notice  was  given  ; 
for  it  is   nothing  to   the  defendant^  though 

nccelTary  to  the  owner*     jR.  Lut.  214. 

Nor, 
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Nor,  that  the  corn  diftrained  was  threfhed, 
orunthreflied.     R.  Lut.  214. 

He  need  not  fliew  a  thing,  collateral  to  the 
leafe,  as,  that  he  gave  a  quarter's  warning. 
Per  Holt.  Mod.  Cj.  215. 

XL  ASlion  upon  the  Statute  4.  &  ^  fF.  &  M. 
c.  8.  for  apprehending  Highwaymen. 

If  an  aftion  is  brought  upon  the  flat.  4  S? 
5^.  Gf  M.r.  8.  againft  the  flierifFfor  non- 
payment of  the  allowance  for  apprehending 
highwaymen,  &c.  the  plaintiff  muft  recite 
the  ftatute,  and  every  thing  that  intitles  him 
to  (he  allowance  within  the  ftatute.  Ctft. 
120. 

TRESPASS. 
/.   Tre/pafs,  wBat  Jhall  &e. 

I .  To  Lands  and  Tenements. 

Trefpafs  is  a  wrong  done  to  the  perfon,  to 
the  lands  and  tenements,  or  to  the  goods  and 
chattels,  of  another  man. 

Trefpafs  to  the  perfon  may  be  by  menace, 
2flault,  battery,  or  mayhem.  Or  by  falfe  im^ 
prifonment. 

It  will  be  a  trefpafs  done  to  another,  if  a 
man  wrongfully  enters  the  boufe,  lands,  or 
tenements  of  another,  without  his  cojifent : 
(/'  e.)  illegally;  ^nd  therefore,  trefpafs  lies, 
for  brca"king  and  entering  his  houfe.  Or  his 
clofc. 

P  2  So 
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So  a  trefpafs  may  be  to  lands  or  tenemcots, 
by  entry  into  his  pofTeffion.  F,  N,  B.  92. 
A.  B.  2  Rcl.  s^S'  ^*  Sy  treading  down, 
fpoiling,  eatings  &c.  his  corn,  grafs^  hay, 
&c.  Cutting  down  trees.  I^uQting  in  bis 
clofe.  Breaking  down  fences.  Throwing 
down,  or  didurbing  the  fetting  up  of  bi3 
fold.     By  breaking  up  a  potid. 

So,  if  a  man  enters,  and  does  damage  to 
another,  though  he  does  not  keep  the  pofTef- 
fion:  As  trcfpals  lies,  wberefore^be  broke  and 
entered  his  houfe^  or  cloft\ 

So,  trefpafs  lies  for  a  wrong  to  lands^  con- 
trary to  a  truft  rcpofed  in  him :  As,  if  a  leflcc 
at  will,  cuts  down  timber,  qr  commits  volun- 
tary waftc.  Co.  Lit.  I'j.  a.  R.  Sav.  84.  So, 
trefpafs  lies  for  a  wrong  to  his  liberty  or  pri- 
vilege in  land  ;  as  for  entering  his  warren, 
and  chafing,  &c.  hares,  (Sc.  and  taking  and 
carrying  away  his  hares,  Gfr.  F.  N.  B.  86. 
M.  For  breaking  and  entering  his  feveral  or 
free  fiflbery,  and  fifliing,  &c.  R.  Skin.  342. 
j^Mod.  186.  F.  N.  B.Sj.  G. 
.  If  a  perfon  keep  goods  diflrained  in  the 
houfe,  longer  than  the  time  diredled,  he  is  a 
trcfpafler  for  the  furplus  time.-  Stra.  717. 
L.  Ray.  1424, 

*  • 

2.  To  Goods  and  Chattels.  I 

If  a  man  wrongfully  takes  the  cattle,  goods, 
or  chattels,  of  another,  it  will  be  a  trefpafs : 
As,  if  he  takes  the  horfe,  ox,  or  other  cattle> 
or  live  chattel.  Or  his  furniture,  or  dead 
chattel.     For  taking  away  a  fliip.    F.  N.  B^ 

3  -  ^7- 


87.  Doves  out  of  his  dove-houfe.  Hares, 
pheafaots,  &c.  out  of  his  warren.  Deer  out 
of  his  park. 

It  lies  for  taking  the  wife  with  the  goods 
of  thehufband.  F.N.  B.  89.  O.  Of  afcr- 
vant  taken  away,  with  the  goods  of  the  maf- 
tcr.     2  RoL  551.  /.  34. 

So,  it  lies  of  charters  taken,  though  they 
eoncern  the  freehold  or  inheritance.  Of  a 
bond  or  other  writing  taken,  2  RoL  557. 
/.  40*  But,  in  the  laft  cafe,  detinue  i^  the  pro- 
per adion,  as  the  thing  is  recovered-inj^^^^^V. 

Trefpafs  lies  for  taking  100  fhillings  of  his 
money,  in  money  numbered.  F.  N.  B.  87. 
M.  Of  timber.  Id.  D.  Of  the  goods  of  a 
felon  taken  by  the  flierifF.  Id.  91.  F.  Of 
goods  wrecked,  taken  before  fcifure*.     IJ.  D. 

So,  trefpafs  lies  for  an  unlawful  diftrefs  of 
goods.  Id.  90.  B.  For  goods  taken  until 
he  make  fine,  releafe,  &c.  Id.  87.  C. 

For  goods  deftroyed,  as,  a  milUftone 
broken.  Id.  88.  jL.  Sheep  driven  by  a  dog, 
whereby  they  were  rendered  lefs  valuable. 
Id,  89.  L.  Hogs  driven,  fo  that  they  pe- 
riftied.     Id. 

Of  hay,  or  other  chattels  burnt.  Xd.  88. 
N.  A  veftment  fpoiled,  by  throwing  wine 
upon  it.     R.  Noy  48. 

Trefpafs  lies,  for  aiTaulting,  beating,  awl 
wounding  plaintiff's  mare.     Barnes  452. 

• 

3  •  trefpafs  for  a  general  Wrong. 

Trefpafs  lies  for  a  general  wrong  done  to 
another  :  As,  if  a  man  takes  the  fervant  of 

P  3  another 
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another  out  of  his   fervice,  and  keeps  him. 

If  A.  refcues  a  man  out  of  the  hands  of  an 

officer,  who  arrefted  him  for  me,  for  he  was 

my  fervant  for  fuch  purpofe.     5  Com.  Dig. 

,536- 

If  he  builds  a  tolbooth,  upon   rhy   land, 

without  faying,    claufum  fregit.     R.  2  Cro. 

122.     If  a  miller  takes   toll   of  him,    who 

ought  to  be  free  of  toll;  for  it  is  tantamount 

to  having  taken  his  corn.     2  RoL  556.  /.  10. 

If  a  man  beats  the  fervant  of  him,  who  ought 

to  have  toll,  and  obftruds  his  taking  of  toll. 

R.  2  Cro.  122. 

Trcfpafs  lies  for  taking  a  fon  and  heir,  and 

marrying  him,    or  a  daughter' and  heirefs. 

jF,  N.  B.  90*  H.      Of  a   prifoner   taken  in 

war.     Id.  88.  A.  gi.  E. 

11.  By  whom  ^refpafs  lies. 

I.  ^refpafs,  quare  Claufum  fregit. 

Trefpafs,  quare  domum^  or  claufum  fregit^ 
lies  by  him  who  hath  the  pofTeffion  of  an 
eftate  of  freehold^  or  inheritance,  or  by  leafe 
for  years,  or  at  will,  2  RoL  551.  /.  47,  54, 
So  tenant  at  will,  may  have  trelpafs  agaiult 
him  who  oufts  him.  Semb.  Id.  /.  45.  I 
conceive  there  is  not  a  doubt^  as  to  all  the 
world,  except  the  landlord. 

Tenant  byfufFerance,  may  maintain  trefpafs 
againft-a  ftranger.     Id.  L  42. 

So,  it  lies  by  him  who  hath  only  'vejiuram 
terra^  or  the  profit  of  the  land,  Co.  Lit. 
^  6.  R.  Mo.  '^oz.     Or/ the   herbage    of  the 

land« 
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land.  So^  by  a  leflcc  of  the  pafturc  of  fuch 
a  clofc.  By  a  grantee  of  underwood,  though 
the  foil  docs  not  thereby  pafs.     5  Com.  Dig. 

536. 
So,  it   lies  by  a  grantee  or  leflcc  of  the 

king,  of  the  ifl'ucs  of  one  outlawed.     3  Leo. 

213.     Mon  302. 

But  a  commoner  fliall  not  have  trefpaf^, 
quare  claufum  f regit.  Cro.  El.  42:.  Nor 
he  who  hath  a  warren  in  land.  Id.  Their 
remedy  is  by  fpecial  adion  on  the  cafe. 
With  refpe(5l  to  the  warren,  that  muft  be, 
where  it  is  merely  an  entry,  and  none  of  the 
property  carried  away  or  injured',  for  in  either 
of  thefe  cafes,  I  apprehend  trcfpafs  would  lie. 

Trefpafs  lies  by  a  freehold-tenant  irf  a  ma- 
nor, for  digging  turf  in  his  turbary,  where 
he  hath  an  exclujive  right  to  the  turf,  though 
not  to  the  feeding  on  it;  not,  if  he  had  only 
common  of  turbary.     3  Burr.  1 82-fj  • 

Trefpafs  lies  by  the  owner  of  the  foil,  for 
crcdling  a  ftall  in  a  market.  Stra.  1238. 
mij:  107. 

2.  What  Jhall  be  a  fufficient  PoJfeJJion. 

If  a  man  has  poflefllon  only  as  lefTee  for 
years,  or  st  will,  it  is  fufficient  to  maintain 
trefpafs  againft  a   wrong-doer.     2  Kol.  551. 

^- 47-54- 

:\  copyholder  Ihall  have  trefpafs  for  trees 

cut  upon   his  land.     Id.  l.  50.      A    diffeifee 

fhall  have  trefpafs  agamft  a  diffcifor,  without 

re  entry,  for  the  firll  entry;  for  the  difleifee 

P  4  was 
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was  then  in  poflcffion.  Id.  553.  /.  50.  Co. 
Lit.  257.  a. 

So,  if  his  eftate  determines  whereby  he 
cannot  re-enter:  As,  if  he  was  tenant  pur 
autre  vie,  &c.  he  (hall  have  trefpafs  for  the 
whole  time,  with  a  continuando  againft  the 
diffeifor.  Id.  550.  /.  15.  20.  If  a  difleifce 
re-enters,  he  (hall  afterwards  have  trelpafs 
againft  the  diffeifor,  with  a  continuando  for  the 
whole  time  of  his  poffeKIion. 

Or  againft  a  ftranger  for  a  trefpafs  done 
during  the  diffeifin,  for  by  re-entry,  he  rc- 
vcfts  the  poffeflion  in  himfelf,  ab  initio.  So, 
ggainft  a  leffee,  donee,  or  feoffee,  of  the  dif- 
feifor. If  a  man  fells  his  land,  he  (hall  have 
trefpafs  for   a  wrong  done  before.     5  Com. 

J^ig^  537- 

3.  What  Jhall  not  be  afujfficient  Poffe/Jton. 

A  plaintiff  cannot  maintain  trefpafs,  quare 
claujumfregit,  if  he  has  not  adual  poffeiJion, 
though  he  hath  the  freehold  in  law:  As,  an 
heir  (hall  not  have  trefpafs  againft  an  abator. 
If  the  heir  enters  upon  an  abator,  he  (hall 
not  have  trefpafs  againft  him  for  the  wrong 
before.     5  Com.  Dig.  y^j. 

If  a  wife,  tenant  for  life,  leafes  for  years, 
and  dies,  the  rever(ioner  (hall  not  have  tref- 
pafs, againft  the  leffee,  before  entry.  Id. 
Nor  the  heir,  if  an  hu(hand,  feifed  in  right 
of  his  wife,  leafes,  and  then  the  wife  dies. 
2  Ro/.  552-  A  3. 
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''  A  bargainee  (hall  not  have  trcfpafs  before 
entry,  though  the  poflcflion  is  transferred  to 
him  by  the  ftatute.     Carth.  66. 

4.  Wbatjhallhe  afuffitient  PoJfeJJionfor  Goods. 

Not  only  he  who  -has  the  property,  but 
alfo  he/  who  has  the  pofTeHion  of  goods,  jfhall 
maintain  trcfpafs  for  the  goods:  As,  if  a 
man  hath  cattle  to^  agift,  he  (hall  have  trcf- 
pafs againfl  him,  who  takes  them.  2  Rol. 
SS^'^'  25.  So  a  leffcc  of  cattle  for  a  year, 
for  compofting  his  land,  (hall  have  trcfpafs 
againft  a  ftranger.  Id.  I.  20.  Or  again  ft 
the  leiTor  himfelf,  if  he  takes  the  cattle 
within  the  year*  /^. /•  22«  So  a  bailee  of 
goods  awarded.  Id.  /.  31.  So  a  bailee  of 
goods  pledged  to  him.     20  H.  y.  i.  a. 

So»  if  a  dray  in  the  manor  of  B.  be  taken 
within  a  year  by  a  ftranger,  B.  fhall  have 
trefpafs.  Id.  If  a  man  takes  the  goods  of 
B.  wbo  afterwards  grants  them  to  another, 
yet  B.  after  the  grant  fhall  have  trefpafs  for 
them.     2  RoL  557.  /•  52. 

If  a  man  fells  goods  in  London  to  A,  in 
Tork^  ^.  ftiall  have  trefpafs  before  adtually 
taking  pofreflion;  for  the  pofTeftion  is  imme* 
diatelyin  him.     Lat.  214. 

An  executor  (hall  have  trefpafs  for  the 
goods  of  his  teftator,  though  he  does  not  idiy^ 
that  they  were  taken  out  of  his  cuftody,  for 
the  pofTeftion  upon  the  death  of  hrs  teftator 
is  vefted  in  him.     Per  2  J.  2  Cro.  113., 

Trefpafs  lies  for  goods  taken  after  delivery 
by  replevin.  2  RoL  569.  /.  17,  Or  after  re- 
taking 
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taking  by  the  owner  Id.  I  25.  Or  after  bis 
leafc  or  intereft  determined.  Id.  I  30,  It  lies 
by  a  (herifFfor  taking  goods  in  his  hands  upon 
execution  before  fale.  Though  the  taking 
be  by  the  defendant  himfelf  againft  whom 
the  execution  was.     R.  Cro.  E/.  6^9* 

Trefpafs  lies  for  the  maftcr  of  a  ftiip,  who 
bad  the  poffeffion,  and  was  taken  for  the 
voyage,  for  a  detainer  of  it.  R.  i  Sa/6,  2. 
So  trefpafs  lies  for  goods  taken,  though  they 
are  afterwards  altered  in  form. 

5  •  General  Trefpafs ,  by  whom  it  Her. 

Trefpafs  lies  by  the  party  to  whom  the 
wrong  is  done,  Tho'  the  damage  to  him  be 
only  by  confcquencc  :  as,  it  lies  by  an  huf- 
band  alone  for  the  battery  or  ihreatning  of 
his  wife,  fer  (^nod  con/or t turn  amijit^  or  nego-- 
iia  tnfeSia  reman.  (Sc.  5  Com.  Dig.  5,8, 
So  it  lies  for  the  battery  of  a  fervant,  per 
quod  fervitium  amifit.  Id.  So,  even  after 
the  death  of  the  fervant.  2  Rol.  568.  /.  42. 
By  an  hufband  after  the  death  of  his  wife, 
Jor  taking  away  his  wife,  with  his  goods.  Id. 
56^.  /-  12.     Or  after  a  divorce.     Id.  L  10. 

So  by  x\\t  Jiat.  4.  Ed.  3,  c.j.  An  exe- 
cutor or  admipiftrf^tor  (hall  have,trefpafs  for  a 
prejudice  to  the  property  of  the  t^ftator.  Pide 
Admintjiration,  Div.  II.  No.  \  3.  And  by 
xhcjiat.  2^  Ed.  3.  c.  5.  The  executor  of 
an  executor. 

But  trefpafs  does  not  lie  for  a  battery,  &c. 
to  the  perlon  of  the  tertator,  by  his  executor 
or  adininillrator.     Fide  Adminijiratiofi.   Div. 

JI.  N<?.  13. 

Nor 
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Nor  by  an  hufband  after  thci  death  of  his 
wife,  for'a  battery  to  the  wife.  2  Rol.  568, 
/*  50.  Nor  by  a  father  for  the  battery  of  his 
foiK  5  Com.  Dig.  538.  or  the  imprifonmcnt 
of  a  fon  or  daughter.  Ids  Nor  for  taking 
away  any  fon  or  daughter,  who  is  not  an  heir. 
R.  Cro.  EL  770. 

If  a  wrong  be  done  to  feveral  at  the  fame 
time,  trefpafs  lies  for  each  .  fcverally,  for 
the  wrong  to  him  ;  for  trefp^fs  is  feveral  in 
its   nature.     3  Lev.  354. 

Trefpals  lies,  for  one  hurt  by  the  acciden- 
tal going  off  of  a  gun.     Slra^  596. 

A  plaintifFin  trefpafs,  for  an  aflault  by  the 
defendant  to  whom  fhe  was  married,  proves 
a  former  marriage  to  one  alive  at  the  timcbf 
the  fecond  mairiage,  and  obtains  a  verdi"dh 
Stra.  79. 

///.   Againji  whom  it'-Ues. 

I*   Tre/pafs  quare  Claufum  fregit. 

Trefpafs  lies  againft  him,  who  commits 
the  trefpafs,  and  all  aiding,  &c.  for  there 
is  no  acceflary,  but  all  are  principals  in  tref- 
pafs. And  trefpafs  lies  againft  each  feve- 
raliy,  where  many  commit  a  trefpafs  ;  for  it 
is  joint  and   feveral  in  its    nature.     5  Com. 

^'i^  539- 

So  it  lies  againft  A.   together  with  divers 

others  unknown.     JR.  1  Leo./\.i.     Songain(t 

all  who  procure  or  command  it.    4  In/i.  317. 

Or  againft  him,  who  afterwards  alfents   to    a 

trefpafs   done  for  his  ufe   or  benefit,  tho'  not 

2  privy 


[      220      ] 

privy  at  the  time  of  doing  It.  Id.  So,  if  he  af- 
fents  to  the  act  of  his  fervant  in  feifing  goods, 
he  will  be  a  trefpafler  for  mifufing  of  the 
goods  in  feifure,  tho'  not  privy  to  the  mifuf- 
age,     jR.  Lane  go. 

Trcfpafs  lies  againft-i^.  who  cromes  in  aid 
of  B.  tho'  he  does  nothing.  2  Ro/^  555-  ^-  ?• 
Or  if  he  commands  jB.  to  do  the  a&,  tho'  he 
be  not  prefent.     Id.  I.  10.  ^ 

Trefpafs  lies  againft  A.  if  his  wife  puts  his 
cattle  into  the  land  of  another.  Id.  553*/.  30, 

If  the  (hcriff,  by  his  order,  takes  in  exe- 
cution the  goods  of  a  ftranger^  Id.  I.  5.  10. 
Dy.  295.  Keilw.  119,  129. 

But  if  a  fervant  puts  the  cattle  of  his  ma« 
ftcr,  'Without  his  privity,  into  the  land  of 
another,  trefpafs  lies  againft  the  fervant, 
and  not  againfl  the  mader.  2  Rol.  553. 
/.  25. 

If  the  bailiff  of  a  franchife  takes  the  goods 
of  a  ftranger  in  execution,  trefpafs  lies  againft 
him,  not  againft  the  (heriff.  Id.  552.  /.  44. 
Sed.  qu  ? 

■■  So,  if  the  bailiffof.a  (heriffdetains  in  cuf- 
tody  aft^r  a  fuperjedediy  trefpafs  lies  againft 
him,  and  not  againft  the  flieriff.  R.  Id.  L  45. 
So  if  the  flieriff  takes  a  furnace,  Sfr.  fixed  to 
the  freehold,  trefpafs  lies  againft  him,  but 
not  againft  the  party,  tho'  it  is  delivcied  to 
him.     R.  Id.  556.  /.  50. 

It  is  faid  if  the  (heriff  does  not  return  his 
writ,  ^c.  trefpafs  lies  againft  him,  but  not 
againft   the   party;    or   bailiff.     5  Com.  Dig. 

^39*  *^'^  ?^'  ^^  ^^^  ^  And,  if  trefpafs  would 
lie,  could  not  the  (heriif  return  his  writ,  and 

file 
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fik  the  return,  before  he  pleaded  to  the  ac- 
tion ?  By  trefpafs  muft  be  meant  trefpafs  on 
the  cafe,  tho*  in  Comyns  this  is  ranged  under 
trefpafs  guar e  claufumf regit ^ 

An  adion  upon  the  cafe  lies  againft  thefhe- 
rifF,  if  be  docs  not  return  the  writ*     2  Inji^ 

If  a  man  receives  him  who  has  commttted 
atrefpafs,  kr^owing  him  to  have  done  fo^  he 
is  no  trefpaflfer. 

If  a  man  coiqntTiits  a  trefpafs  by  miftake,or 
inadvertency,  trefpafs  lies  againft  hipi :  as,  if 
a  iheriff  or  bailiii^  takes  the  goods  of  one  in- 
ftead  of  another.  zRoI.  ^^z.  L  v/%  22.  Or 
arrefts^.  inftead  of  B.  Id.  I.  25,  or  attaches 
A.  by  the  goods  of  j5.  or  of  his  matters.  Id. 
/.  20.  Tho'  it  be  by  fliewing  of  the  party  to 
the  fuit.  Id.  /.  3c.  Dy^  295,  Keiiw.  119, 
129. 

if  ail  executor  cancels  an  obligation  of  his 
teftator  to  A.  which  he  finds,  fuppofing  that 
it  is  fatisficd.  R.  2  Rol.  563,  I.  45,  If  a 
man's  cattle  efcape  into  the  land  of  another, 
againft  his  will.     Id.  568*  /.  15. 

Trefpafs  lies  againft  j4.  if  cattle  in  his  cuf- 
tody  commit  a  trefpafs.     Id.  546.   /.  20*    or 
againft  the  owner  of  the  cattle  at  the  plain-* 
tiff's  eledlion.     Id. 

The  court  will  not  join  declarations  in  tref- 
pafs againft  feparate  perfons,  on  an  affidavit 
that  the  trefpafs,  if  any,  was  committed  by 
all  jointly  ;  for  that  would  deprive  the  plain- 
tiff of  the  benefit  of  the  evidence  of  one 
againft  the  other.     Stra.  420. 

Trefpafs 


[      222      ] 

Trefpa^s  lies  againft  a  tenant  in  pofTediont 
after  judgment  againft  the  cafual  ejcflor,  for 
the  mefne  profits,  from  the  time  he  had  no- 
tice of  the  leflbr's  title,  tho'  he  lets  judgment 
go  by  dcfauJt,  and  his  name  does  not  appear 
in  the  record  of  judgment  againft  the  cafual 
cjedlor.     R.  by  all  the  Judges.     2,  fP'ilf.  1 1  §y 

But  trefpafs  does  not  lie  againft  a  man  not 
confcnting  or  aiding  to  it :  as,  if  ^f.  ftrikes  an 
horfe  upon  which  B,  is  riding,  whereby  he 
throws  down  another,  trefpafs  does  not  lie 
ag  inft  R.  Salk.  637,  8. 

Trefpafs  does  not  lieagainli:  a  lord,  becaufe 
his  diftrefs  is  unreafonablcr,  or  carried  into 
another  county  ;  for  by  the  Jiat.  Marl  4, 
nan  puniatur  per  redemptitvem  ;  but  there 
Ihall  be  an  adion  upon  that  flatute.  2  Injt. 
J  05,  6.  Nor  by  the  equity  of  the  flatute  by 
a  kflce  forytars  againft  the  leflbr.  20  JLd.  4. 
2,  3.  R.Dalt.  3.  Yet  it  lies,if  the  lefTor  fpoils. 
Of  dcftroys  the  goods.     20  Ed*  4.  3.  ^. 

2.  TVbat  Act  makes  a  Man  a  ^rejpajfer    ab 

initio. 

If  a  man  has  an  authority  of  licence  given 
him  by  law,  and  he  abufes  it  by  misfeafance^ 
he  (hajM  be  a  trefp^ficr  ab  initio  :  as,  if  a  man 
who  takes  a  diftrds,  works,  or  kills  it.  8  Co. 
1 46.  If  a  leflbr,  who  enters  to  view  if  wafte 
be  done,  damages  the  houfe.  2  RoL  561.  /.  27. 
Or  flays  there  all  night.     Id. 

If  a  comD)oner  enters  to  view  his  cattle, 
and  cuts  down  trees,  (5?^.  8  Ct?.  146.  i^.  If  a 
fcarcher  unpacks  fluffs,  and  puts  them  in  the 

dirt. 
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dirt,  whereby  they  are  damaged.  So  if  his 
fervant,  or  afliftant,  does  it,  without  his 
diredlion.  If*  a  man  enters  ai  tavern,  and 
continues  there  all  night  againft  the  will 
of  the  taverner*  If  a  man  will  imparkgoods 
diftrained  after  amends  tendered.  5  Com.  Dig. 
540. 

If  the  lord  of  a  manor  works  a  ftray  within 
the  year:  jR.  2  RoL  562.  /.  15.  Or  the  lord 
of  a  fair,  or  market  works  an  horfe  diltrained 
for  toll.     Id.  I.  20. 

So,  if  the  bailiffs  of  a  town  who  by  cuftom 
feife  an  hide,  for  npn  payment  of  a  cuftomary 
duty  for  hides  of  all  oxen  killed  and  lold 
within  the  town,  tan  it,  to  prevent  putre- 
faction.    R.  Id.  A  25. 

If  a  (heriff  or  any  in  his  aid,  makes  re^ 
plevin  after  a  claim  of  property  notified  to 
him  by  the  owner.  R.  Mod.  6S^  139.  If  an 
efcheator  takes  the  goods  of  one  outlawed 
after  a  writ  denon  molejiando  (hewn  to  him. 
3  ff.  7,  I. 

So,  if  a  man  abufes  a  truft  or  confidence  re- 
pofed  in  him,  he  will  be  a  trefpaffer,  ab  ini^ 
tio:  as,  if  leflec  at  will  commits  voluntary 
wafte,  by  throwing  down  an  houfe,  cutting 
down  trees,  &c.  5  Com,  Dig.  540.  If  a 
ftiepherd  kills  flieep  committed  to  his  care. 
Co.  Lit.  57. 

Or  for  a  fpecial  purpofe,  as  to  plough,  or 
dung  his  land.     2  RoL  556.   /.  5. 

If  a  fervant,  or  alTidant,  intrufted  to  fell 
goods  in  a  (hop,  imbezzles  them.  R,  i  Lev. 
87.    R.  Mo.  248. 

So, 
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So,  if  a  man  has  colour  of  an  authority, 
and  afterwards  it  is  vacated  and  declared  to 
be  null,  he  will  be  a  trefpaffer  ^^ /W//^ ;  as, 
if  a  man  obtains  judgment  irregularly,  and 
afterwards  takes  out  execution,  the  party, 
(tho'  not  the  officer)  will  be  a  trefpafler,  if 
the  judgment  be  vacated.  R.  i  Lev.  95, 
iut  i'wi/d.  dub.  ^2  Sid.  12^.  Vide  Bayly  v. 
Bunning.  I  Lev.  173.  iSid.2ji.  The 
difference  between  officer  and  party. 

So,  if  a  man  has  power  given  him  by  aft, 
of  parjiament,  and  does  not  purfue,  or  abufes 
his  power  :  as,  if  a  man  having  authority  by 
the  Jlat^  z  JV.&  M.  c.  5.  to  fell  a  diftrefs 
for  rent,  if  it  be  not  replevied  within  five 
days  after  notice,  Gfr.  fell  it  without  notice. 
Adm.  4  Mod.  391. 

if  a  man  puts  cattle,  which  he  impounded 
damage-Jea/anti  into  the  next  pound  which 
happens  to  be  in  another  county,  it  does  not 
make  him  a  trefpajfer^  but  he  is  fubjedt  to 
the  penalty  of  xhtjiat.  i  &  zP.  &  M.c.  12. 
Stra.  1272* 

Beads  dying  after  put  in  the  pound,  does 
fiot  make  a  man  a  trefpafler  ab  initio-,  but 
cafe  will  lie.     2  fVi/fr^i^^ 

W.  When  Trefpafs  does  not  lie. 

A  man  ffiall  not  be  charged  in  trefpafs  for 
goods,  which  he  had  by  the  delivery  of  the 
party  himfelf,  except  where  by  a  wrongful 
aft,  he  makes  himfcif  a  trefpafler  ab  initio  : 
SiS,ifj4.  deliver  goods  to  i?.  for  cuftody,  who 
afterwards  will  not  re-deliver  them,  trefp.aft 
does  not  lie  againft  B.  2  Rol.^^^.  I.  27.  40. 
J3ut/r^:fror  detinue  will  lie.  If 
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If  j4.  permits  his  goods  to  remain  with  B. 
for  his  own  ufc,  and  B.  delivers  them  to  C. 
to  carry  to  another  place,  trefpafs  does  not  lie 
by  j4.  againft  C.  Id.  I.  ^S'  ^^^  for  goods 
which  come  to  him  by  authority  in  law.  Id. 
L  43 •  Vide  ante  Div.  TIL  No.  2.  As  i(  ^. 
take  goods  bv  delivery  of  the  flierifF  upon  a 
replevin.  Id.  L  45.  p.  565.  /.  45.  Or  takes 
them  upon  an  execution,  tho'  it  be  not  re- 
gularly made.  Id.  556.  /.  50.  Upon  a  fale* 
Id.  i.  52. 

If  a  conftable  take  goods  waived  for  the  ufe 
of  the  owner,  tho*  he  afterwards  refufes  to 
deliver  them  to  him,  trefpafs  does  not  lie^ 
but  detinue.  R.  2  Rol.  555.  /•  50.  561.  /.  40. 

Nor  for  goods  which  a  man  takes  only  for 
fecurity  for  the  ufc  of  the  owner :  as,  if 
goods  are  thrown  by  tempeft  into  the  fea, 
and  a  ftranger  takes  them,  and  delivers  them 
to  thefervant  of  the  owner  for  him.  Id.  55^;. 
/.  47.  So  the  mafter  of  a  barge  in  a  tempell 
may  throw  goods  into  the  fea,  for  the  fafety 
of  the  paflengers.  R,  Id.  567.  A  5.  Nor 
for  goods  which  a  man  has  lawfully,  tho'  the 
pofleffion  of  him,  from  whom  he  had  them^ 
was  wrongful:  as  if  A  takes  the  horfe  of  an- 
other and  fells  him  to  B,  trefpafs  does  not  lie 
againft  5.  Id.  C56.  A  52, 

If  a  man  hath  a  licence  or  authority  from 
the  plaintiff  himfelf,  trefpafs  does  not  lie 
againft  the  defendant,  tho'  heabufes  his  li- 
cence by  misfeafance.  R,  8  Co,  146.  L\  So, 
if  a  man  hath  licence  or  authority  by  law, 
and  afterwards  does  not  do  what  he  ought, 
t|efpafs    does  not    lie  againft   him  ;   for  non- 

VoL.  II.  Q^  feafancc 
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fl^afance  docs  not  make  him  a  trefpafler,  a^ 
initio.  R.  8  Co.  146-  i.  As,  if,  after  a  dif^ 
trefs,  the  rent  or  fufficient  amends  arc  ten- 
dered, trefpafs  docs  not  lie;  though  the  par- 
ty refufe^  delivery  of  the  goods  diftrained. 
IJ.  If  a  man  comes  into  a  tavern,  or  com- 
mon inn,  and  afterwards  refufes  paying  for 
wine.  R.  Id.  If  a  IherifF after  an  arreft  re- 
fufes bail. 

So  trefpafs  guare  claufutn  f regit ^  or  general 
trefpafs,  does  not  lie,  where  damage  is  done 
to  a  privilege  or  liberty,  which  a  man  hath 
in  the  foil  of  another,  but  he  may  have  an 
adion  upon  the  cafe:  As,  a  commoner  (hall 
not  have  trefpafs  for  damage  done  to  the  foil, 
or  grafs.      5  Com.  Dig.  34?. 

If  a  man  hath  free  warren  in  the  land  of  J?, 
he  fhall  not  have  trefpafs,  for  that  he  broke 
down  the  burrows  of  his  free  warren,  &c. 
whereby  his  conies,  &c.  periflied.  /?• 
2  Rd*  550.  /.  45.  So^  trefpafs  does  not  lie, 
where  the  damage  accrues  to  the  goods  by  bis 
ov&n  negleft,  or  default:  As,  if  u^,  gives 
licence  to  B.  to  put  hay,  &c.  upon  his  land, 
until  it  can  be  fold,  and  afterwards  leafes  the 
land  to  C.  Trefpafs  does  not  lie  by  B.  if 
his  hay  be  confumed  by  the  cattle  of  C.  fof 
he  ought  to  fecure  the  hay  at  his  peril.  J^. 
2  Ro/.  143.   152. 

Trefpaljs  does  not  lie,  where  the  a(fl  is  not 
againft  the  peace,  or  wrongful^  but  the  cfFcft 
of  cunning  or  contrivance:  As,  if  a  man  pro- 
cures the  fervant  of  another  to  go  out  of  his  I 
fcrvice,  and  then  retains  him,  but  docs  not 
take  him  .away^     2R0J.  556.  /»  17.     Sotrof- 

.|)ai« 
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pafs  does  not  lie  againft  a  fervant^  if  he  de- 
parts out  of  the  fcrvice  of  his  itiafter.     Id. 

L  20. 

Trefpafs  does  not  lie  for  a  lawful  aft^ 
though  in  oonfequence^  damage  is  done  to 
another  :  As,  if  a  man  fixes  a  fpout  to  his 
houfe,  which,  upoh  rain,  throws  water  upon 
the  wall  of  another;  but  there  may  be  an  ac- 
tion upon  the  cafe.     R.  2  Mod.  Cd.  272. 

So  trefpafs  does  not  lie  for  an  adl  which  is 
felony :  As,  for  a  battery,  of  which  the  party 
dies  within  a  year.  2  JR(?/A  557. /.  5.  Fide 
aiiion  upon  the  cafe.  Div.  II.  No.  5. 

Trefpafs  does  not  lie  for  taking  goods, 
which  was  a  robbery ;  if  it  appears  to  be  a 
ftlonious  taking.  If  it  appears  upoo  evidence, 
for  breaking  an  houfe,  and  taking  moneys 
for  which  he  was  corividted  of  burglary. 

But,  if  a  man  profecutes  for  the  felony, 
and  the  party  is  acquitted,  or  burnt  in  the 
handi  he  may  have  trefpafs;  for  he  hath  done 
^vhat  the  law  required  againft  the  party  for 
the  felony,  and  then  the  *  trefpafs  remains. 
80,  if  ihe  defendant  pleads  a  conviction  of 
felony,  it  is  no  bar^  for  the  plaintiff  was  not 
a  party ;  and  therefore,  not  eftopped  by  the 
record.  ^  Co^n.  Dig.  542;  To  the  kft  point, 
fays,  Semb.  2  Rol.  557.  /•  10.  So,  if  he 
pleads    a    convidlion    uncertainly^       R.  per 

S  y-J^^^  ^^7^  ^^^:  M5- 

In  trefpafs  for  taking  goods,  if  it  does  not 
appear  by  the  declaration,  &c.  that  the  tak- 
ing was  felonious,  the  defendant  cannot  fay 
fo.     R.  I  Mod.  2^y 

Qjj  Trefpafs 
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Trcfpafs  docs  not  lie  againft  a  man  for  tak- 
ing goods  which  he  found.  R.  2  RoL  555. 
/.  50.  Unlefs  after  finding,  he  imbezzles 
the  goods.  Id.  563.  /.  45.  Trefpafs  does 
not    lie    for   throwing  down  a  nufance.     Id. 

So,  trcfpafs  does  not  lie,  if  cattle  enter 
the  clofe  of  another,  for  want  of  repair  of  the 
fences.  //.  /.  30.  Nor,  if  ^  man  enters 
land  to  drive  back  his  cattle,  cfcaped  thither 
for  want  offences.  Id.  I.  35.  Or,  to  drive 
back  wild  beafts,  efcapcd  for  want  of  pal- 
ing againft  a  forcft.  Id.  /.  40.  Or,  to  re- 
take his  goods  carried  thither  by  the  occupier 
of  the  land.     Id.  L  54. 

But,  it  is  not  juftifiable  to  enter  land  with 
cattle,  becaufe.  it  lies  open  to  the  highway. 
Id.  L  47.  Or  to  enter  to  fearch  for  goods 
Holen,  without  reafan  of  fufpicion  that  they 
are  there.  Id^  L  15.  Or  to  enter  upon  a 
common  report,  that  his  trees  dug  up  are 
carried  thither,  that  not  being  felony.  Id. 
564.  /.  30.  This  is  at  common  law.  But 
now  by  feveral  ftatutes^^  cutting  and  carrying 
away  various  trees,  and  under  different  cir- 
cumftances,  is  made  felon ^.  Vide  tab.  to 
Jiat.  tit.  trees,  and  the  Black  A^.  9  Geo. 
I.  c.  22. 

It  is  noX  juftifiable  to  -enter  for  retaking 
goods,  which  he,  who  holds  them  in  coin- 
nicn  with  me,  put  there;  for  though  a  ten- 
ant in  common,  may  retake  goods  in  com- 
mon, when  the  other  takes  them,  yet  he  can- 
not juftify  a  trefpafs  to  do  it.    R.  2  RaL  566. 


/.  30. 
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Trcfpaft  IS  not  excused  on  pretence  of 
iharity  :  As,  if  a  mother  enters  the  houfe  of 
another,  to  vifit  her  lick  daughter  there,  with- 
out afking  leave,  Id^  567.  /.  15.  Or  on 
pretence  of  fport  :  As,  for  the  hunting  of  a 
fox,  or  badger,  R.  Though  it  be  for  the  pub- 
lic good.  2  Rol.  558.  iS.  Sed  qu?  If  a  man 
fcts  a  falcon  at  a  pheafant  in  his  own  land,  he 
cannot  purfue  it  into  the  warren  of  another^ 
2R0I.  567.  /.  30.  Such  is  the  common  law, 
but  unlefs  the  defendant,  in  either  of  the 
cafes,  is  a  wilful  trefpafler,  a  plaintiff  wi'i 
have  little  chance  of  recovering  damages, 
fufficient  to  carry  cofts, 

Trefpafs  does  not  lie  for  feifing  an  houfe 
in  the  Eaji  Indies.     Stra,  646. 

Nor  for  taking  excejjlve  diftrefs ;  but  a  fpe- 
cial  adion  on  the  ftatut^  of  Marlbridg^. 
Stra.  851.  I  Burr.  579.  Unlefs  the  dif- 
trefs  is  of  gold  or  filver,  which  are  of  a  cer- 
tain known  value,  and  even  the  meafure  of 
the  value  of  other  things*  Moir  v.  Munday. 
IL  28  G.  2.  cited  in  the  cafe  of  Hut  chins 
V.  Cbdmbers.      1  Burr.  579. 

It  lies  not  for  a  father,  for  affaulting  and 
getting  with  child  his  daughter,  per  quod/er^ 
vitium,  &c.  if  (he  was  of  age,  and  away 
from  her  father's  houfe,  in  fervice  j  but,  if 
flie  was  under  age,  and  under  her  father's 
roof,  it  lies.      3  Burr^  1.878. 

But,  if  a  man  imprifons  me,  of  his  own 
wrong,  I  may  juftify  the  breaking  of  win- 
dows or  doors  to  get  out ;  for  it  v^as  his 
fault,     a  Ro!.  566.  /.  5.    If  a  man  by  negled:, 

0^3  fuifers 
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fufFcrs  hi$  boufe  to  be  on  fire,  I  may  pull  it 
down  for  the  fafegiiard  of  mme  adjoining. 
Id.  L  3. 

If  a  man  takes  an  handful  of  grain  froni 
my  heap,  I  may  take  as  piuch  from  his 
h^ap,'  Id.  /.  12.  If  a  man  throws  hi§ 
grain  qr  money  to  my  heap,  I  may  take  the 
\vhole.     Id.  I.  i^.     S,ed  qu.  as  to  money  ? 

If  cattle  or  goods  are  damage-feafant^  I 
may  drive  or  remove  them  out  pf  my  flofe. 
Id.  /.  >p.  35*     R./^Co.  2^.  b. 

But  I  cannot  kill  or  damage  them,  Nor 
can  I  kill  a  tumbler  hunting  in  my  warren. 
R.  2  RoL  567.  /.  35. 

If  a  man  fell  mp  all  his  trees,  I  {hall  have 
liberty  to  come  upon  the  land,  to  cut  thcri) 
down,  ^nd  carry  them  a^yay,  when  I  pleafe. 
R  Id.  /.  40.  Vide  Hatton  ^  Neahy  per  Jones 
Ch.J.  16^1.  Bull.  Ni.  Pri.    3  Ed.  90. 

I  conceive  the  party  muft  enter  at  a  fea- 
fonable  time,  and  in  reafonable  time,  after 
the  pu/chafci 

A  grantee  of  a  water-pipe,  &c.  (hall  have 
liberty  to  mend  it.  2  R^oL  567.  A  45.  An 
executor  has  liberty  to  enter  to  take  the  tim- 
ber of  the  deceafed.  Id.  564*  /.  25.  A  re- 
verfioncr,  &c.  to  view  wafte,  if  he  does  not 
break  a  door  or  window.     Id.  568.  /.  5. 

If  cattle,  in  pafTage  on  the  highway,  cat 
herbs,  or  corn  raptim  &  fparfim  againft  th? 
\\'\,\  of  the  owner  of  the  cattle,  it  will  excufc 
the  trefpafs.     Id.  SS^*^*  55* 

If  an  adt  in  the  firft  inllance  be  unlawful, 
trefpafs  lies;  if  it  be  prima  facie  lawful,  an^ 
^he  prejudice  to  another  not  immediate  but 
99niequential,    trefpafs  doth   not  lie,  but  ai^ 

^/Siqi^ 
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aftion  u?pon  the  cafe.  Thus,  A.  enters  B/s 
yard,  baring  right  io  to  do,  ^n.d  there  fi^^es  a 
fpout  to  his  own  houfe,  from  which  the  rain 
runs  into  B/s  premifles,  and  rots  his  walls,  i?. 
on  demurrer  ^  ult.  concil.  that  trcfpafs  does 
not  lie.  Stra.  634.  2  X.  Rajif^  V399*  •^^^^* 
212. 

Pleading  in  Trefpafs. 

f.  Tke  OriginaL 

Trefpafs  is  ^icontiel^  which  gives  ^ommijT- 
fit)n  to  the  (hcrifFto  hear  and  determine  in  his 
county.  F.  N.  B.  d 5.  V.  And  thereon  he 
may  determine  trefpafs  to  any  value.  Id.  And 
it  fliall  fay  vi  et  armis.     Id. 

Or  trel'pafs  may  be  fued  by  9  writ  direfted 
to  thet{heriiF,  and  re.turj>able  in  JS.  R.  or  C.B,. 
Id.  86.  H.  And  this  writ  fhall  always  fay  vi 
et  armis.     Id. 

Jf  it  be  for  taking  a  live  chattel,  the  writ 
ufually  fays^  took  and  led  away.  Id.  88«  B. 
If  for  a  dead  chattel  took,  or  carried  away^ 
U. 

If  for  immoveable  chattels,^^  tkev^i0te^^c.' 
Reg.  93.  i.  If  for  ffioveable  chattels,  oftA^ 
price,  &f.     I4r 

But  took  a/id  j£d  aw.ay,  and  carrjed  ^W^y^ 
may  be  ufed  promifcuoufly  for  live  or  dead?* 
chattels.  So  prife  or  va/ue,  may  be  ufed  pro- 
mifcuoufly for  a  live  or  dead  thing.  5  Com. 
Dig.  314.  But  there  is  qertainly  more  pro- 
priety, in  the  terms  ufed  anticntly  in  tbcfe 
cafes.. 


[    ^3^    ] 

If  the  price  or  value  be  omitted  in  trefpaft 
for  taking  cattle,  it  is  not  fatal ;  for  they  m^y 
be  returned,  Reg.  97.  i.  So  the  omiffion 
does  not  prejudice  in  any  cafe  after  verdi<ft, 
JR.  I  Sid.  39*  2  Fenf.  174.  Nor  upon  a  ge- 
neral demurrer.  Semi.  2  Cro.  147.  cont^  z 
Lev.  230. 

2  •  Proce/s. 

The  procefs  in  trefpafs  is  attachment,  and 
diftrefs,and  if  upon  the  attachment  or  diftrefs 
the  fherifF  rfeturns  «//6/7,  2,  capias,  alias yp/uries 
and  exigent,  and  procefs  to  outlawry,  i  Br^^e?ff A 

If  at  the  return  of  the  attachment,  the  de- 
fendant docs  not  appear,  nor  caft  an  effoin,  he 
fhall  lofe  the  goods  attached.  Id.  If  hecafts 
an  eflbin,  he  ihall  havea  writ  to  the  (herifF 
for  reftitution  of  his  goods.  Id.  Tho'  he  ^ 
does  not  appear  at  the  day  to  which  the  effoin 
is  adjourned.     Jd. 

The  common  mode  of  proceeding,  is^now, 
by  fervice  of  copy  of  common  procefs,    as  i^ 

B.  R.   pf  a  bill  of   Middfe/ex  or  latitat ;   in 

C.  B.  of  a  capias.  But  if  any  one  fucs  by 
attachment,  the  above  is  the  lavy.  I  have 
only  to  add,  that  in  many  adions  given  by 
;fiatute,  the  cflbin  is  taken  away, 

3.  Declaration^ 

In  liAat  County  al/edged. 

In  trefpafs  quare  claufumf regit,  the  venue 
Riuft  be  in  the  county  where  the  knd  lies : 

In 
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In  other  words  it  is  a  local ^&\on.  And  fo,  for 
any  local  trefpafs*  But  for  battery,  taking  of 
goods,  &c.  it  may  be  in  any  county*  Vide 
ASiion^  Div.  XII.  No.  I2, 

4,  l^be  Declaration  mujl  be  dire£l,  and  pofitive. 

The  declaration  muft  be  dircft  and  po- 
fitive ;  and  therefore,  if  the  plaintitF  de- 
clares That  whereas  defendant,©^,  it  is  bad, 
for  nothing  is  dircflly  afRrmed.  5  Com. 
Dig.  314.  That  is,  if  the  defendant  de- 
murs. 

So,  if  the  plaintiff  declares  quare  eum,  &c. 
jR.  Salk.  636. 

But  quod  cum  is  well  enough  after  ver^ 
diSl^  though  it  might  be  bad  on  demurrer. 
I  Wilf.  99.  ^od cum  IS  well  on  a  fpecial  de- 
murrer, where  the  writ  is  fet  forth  in  the 
declaration.  2  fVilf.  203.  i.  e.  in  C.  B.  or  by 
original  in  B.  R. 

In  trefpafs,  nee  non  de  eo  quody  &c.  after  a 
quod  cum ^  is  a  pofitive  charge.  Stra.  68 !• 
zLd.  Ray.  141 3. 

,  5.  The  Declaration  muji  be  certain. 

The  declaration  muft  be  certain,  and  there- 
fore muft  (hew  the  number,  quantity,  and 
quality,  of  the  cattle  or  goods  taken.  R.  j 
Co.  34,  b. 

But  it  is  fufEcient  that  the  quantity,  &c.. 
is  afcertained  By  a  thing  to  which  it  refers  : 
^^   wherefore   he  to:k     a    cheji^   and  divers 

I  cloatbs 
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cJoathf  in  the  cheji  aforefaidy  \^  good,  with- 
out faying  what  cloaths  he  took.  R.^l.g. 

It  muft  alledge  the  time  of  the  trcfpafs, 
before  the  declaration  filed;  and  therefore, 
if  the  declaration  is  filed  in  Trinity  Term, 
and  the  trefpafs  alledged  after  the  term,  tho* 
before  trial,  it  is  bad.      i  Sid.  308. 

If  it  is  alledged  at  any  time  after  the  de-* 
claration  filed,  it  is  bad  upon  demurrer. 

Jf  it  is  alledged  after  the  declaration  and^be-f 
fore  trial,  it  is  bad  after  verdict,  except 
where  the  jury  find  fpecially,  that  the  de- 
fendant was  guilty  before  the  declaration 
fijkd.  R.  I  Sid.  308.  Com.  Rep.  12.  Salk. 
662. 

If  it  ifi  alledged  at  a  day  after  trial,  it  will 
he  aided  by  verdid.  Com.  Rep^  12.  Salk. 
662.     Or  at  an  impoflible   day.     Vide  Qom. 

Rep.  13. 

If  the  plaintiff  declares  of  a  trefpais  con>- 
mitted 'within  the  term,  wherein  he  declares, 
tJse  declaration  fhould  be  intitled  of  a  par* 
tipwlar  day,  or  return,  after  the  trefpafs. 

If  the  declaration  alledges  that  fuch  a  day 
defendant  imprifoned  him,  and  detained 
him  24  d^ys^  without  faying,  when,  it  fliall 
be  intended  immediately  after  the  imprifon- 
ment.  R.  2  Cro.  664.  If  it  alledges,  apd 
other  wrongs  to  them  did,  inftead  of  to  bim^ 
\l  not  material.     R.  Id. 

So,  if  it  alledges  the  trefpafs  in  a  clofe  cal- 
led A.  abutting  upon  the  lands  of  jB.  in  £>. 
the  clofe  {hall  be  intended  in  D.     R.  2  Rol. 
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i5.  Tie  Declaration  mufi  be  confarmabh  ta  t&p 

Original. 

« 

The  declaration  muft  be  conformable  to 
the  original  ^  and  therefore,  if  the  declara-? 
tion  is  wherefore  the  clofes^  when  the  ori^ 
ginal  was,  wherefore  the  clofe^  it  is  bad. 
R.  Cro.  Eh  iSs. 

If  the  declaration  is,  wherefore  the  clofe, 
omitting  broke,  and  the  writ,  wherefore  he 
iroie  the  clofe.  Per  2  J.  Vent.  cont.  2  Vent. 
153.     Sed  qii.  de  hoc  ? 

But  an  immaterial  variance,  or  what  may 
be  fupplicci  by  intendment,  does  not  preju- 
dice* Id.  Nora  miftake  o£  fummcne^  for 
attached.     5  Com.  Dig.  315. 

• 
> 

J.  The  Declaration  muft  be  vi  ef  armis. 

It  muft  be  with  force  and  arms^  and 
againji  the  peace,  for  theomifEon  isfubftancc. 
5  Com*  Dig.  315.  cites  contrary  authorities. 
But  now  by  the  Jlat.  ib  &  ij  Car.  1.  c.  8. 
it  is  aided  after  verdidt.  And  by  the  ftatn. 
4  Gf  5  Ann  c.  i6.  Upon  a  general  demurr 
rer. 


8.  The  Declaration  muft  i^  contra  pacem* 

The  declaration  ntuft  be  againft  the  peace 
of  the  now^  or  late  king,  according  to  the 
faft. 

It  muft  mention  the  cattle,  or  goods,  to 
bgqffuch  a  price  or   valine,     2X^^.230, 

•^  But 
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But  it  IS  fufficient,  if  it  be  in  the  writ,  tho^ 
emitted  in  the  declaration.  R.  i  SiJ.  150. 
This  is,  where  the  writ  appears  upon  the  re- 
cord, as  in  C.  B.  or  by  original  in  B.  R. 

This  {hall  be  aided  after  verdift,  and  upon 
a  general  demurrer,  for  it  is  only  form. 
2  Cro,  148. 

9 .  T&e  Declaration  mujl  Jhew  a  Property^  or 

Popjfton^  in  the  Plaintiff. 

§ 
The  plaintiff  by  his  declaration,    muft  al- 

ledge,  that  the  property,  or  at  leaft  the  pof- 
fefiion,  of  the  lands  or  goods,  ^c.  is  in  him; 
and  therefore,  if  in  trefpafs,  of  the  plaintiffs 
or  his^  is  not  inferted,  it  is  bad,  JR.  i  SiL 
2  84.  And  it  will  be  bad  after  yerdift.  R. 
Id. 

Though  it  is,  wherefore  be  broke  the  clofe 
of  the  plaintiffs  and  five  loads  of  hay,  there 
took,  omitting  his^  for  it  (hall  not  be  intend- 
ed the  plaintiff's  hay,  though  it  \t  in  his 
clofe,  without    being   alledgcd.     R.  2  Lev. 

If  this  had  not  been  determined,  I  think 
it  would  not  now  receive  fuch  a  determina- 

tioni 

Trefpafs  by  Dean  and  Chapter,  for  enter- 
ing the  clofe  of  the  dean,  is  not  good.  R. 
Cro.  El.  200- 

If,  of  the  plaintiff*  Ss  or  his,  be  recited  in 
the  original,  it  is  fufficient,  though  omitted 
in  the  declaration.     R.  1  Sid,  iSj,    R.Lut. 

'    ^  If 
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If  the  defendant  by  his  plea,  fhews  the 
goods  to  have  been  in  poflcflion  of  the  plain- 
tifF,  this  aids  the  declaration.     R.  i  SiJ.  185. 

If  the  declaration  alledges,  that  he  broke 
arid  entered  a  clofe,  in  the  ufe  and  occupation 
of  the  plaintiff ^  it  is  well.      5  Com.  Dig.  316* 

A  declaration  in  trefpafs,  may  alledge  it  ta 
be  committed,  continuando  from  fuch  a  dav 
to  fuch  a  day.  2  Rol.  545.  /.  15.  And  this 
in  trefpafs,  quare  claujum^  or  domum  f regit ^ 
as  well  as  for  fpoiling  his,  grafs,  or  cutting 
his  corn.  Or,  for  cutting  down  feveral  acre^ 
of  wood.  Or,  for  w^y^^  profits,  and  carry- 
ing away  500  loads  of  corn.  And  the  conii^ 
nuando  may  be  for  any  trefpafs,  which  docs 
not  import  repugnancy,  though  the  ad:  was 
not  continued^:  As,  for  trefpafs  ivith  his  feet 
in  walkings  though  it  be  tHe  ait  of  a  man. 
Entering  his  clofe,  and  killing  his  conies. 
Entering  and  hunting.  And  the  continuanda 
may  be  alledged  for  feveral  years,  for  ten,  or 
twelve  years,  Gfr.  It  may  be  to  a  day  after 
the  term  began,  if  it  be  before  the  bill  filed. 

But  regularly,  a  continuando  cannot  be  al- 
ledged in  a  trefpafs,  which  has- not  continu- 
ance :  As,  for  a  fingle  ad,  as,  in  trefpafs 
wherefore  he  cut  his  tree^  took  his  horfe^  6ff. 
5  Com.  Dig^  317. 

The  continuando  ought  to  be  certain,  and 
therefore  continuando  pifcation\  without  ftat- 
ing  the  quantity  and  quality  of  the  fifh,  is 
bad,  22.  after  verdiSt  by  ^  J  *^^^ogg^*  cont. 
1  Vent.  329.     2  fon.  109. 

Continuando  to  a  day  after  the  commence- 
ment of  the  adion,  and    entire    damages,  is 

bad 
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bad   aftei-    verdidt.     JD.   i    Fcnt.   104.      1^. 
1  Fif;7/.  264. 

Continuance  of  the  trefpafs  aforefaid,  gc-- 
nerally  is  good.     1  iS/^.  224      5  Mod.  179. 

If  the  declaration  is  for  one  trefpafs,  which 
may,  and  another,  which  cannot  be  with  a 
continuandoy  the  continuando  of  the  trefpafs 
aforefaid,  fhall  be  reftrained  to  the  trefpafs 
only,  which  may;  after  verdift.  ^  Com. 
Dig.  317. 

So  continuance  of  the  trefpafs,  quod,  &c. 
which  is  exoreffed  minus  certe,  fhall  be  aided 
after  verdidl.  R.  i  Sid.  249.  So  2l  continu-^ 
undo  to  a  day  .impoflible,  or  after  trial. 
5  Com.  Dig.  317. 

The  plaintiff  may  alledge  the  trefpafs  with 
a  continuando,  or  that  on  divers  days  and 
times,  between  fuch  a  day,  and  fuch  a  day, 
&c.     Sail:.  639. 

So  the  plaintiff  may  alledge  a  matter  for 
aggravation  of  the  trefpafs,  though  an  aQion 
is  not  maintainable  for  it  by  itfelf :  As^ 
entry  inta  his  houfe,  and  battery  of  his  wife 
and  children,  &c.  though  trefpafs  does  not 
lie  for  this,  by  the  hufband  or  father^  with- 
out fpecial  damage.  Sa/k.  642. 
.  TrcfpafTes  on  different  days  may  be  laid  in 
one  count,  for  breaking,  &c.  on  fuch  a  day* 
with  a  continuando  I  and  if  there  are  more 
counts,  the  court,  on  application  will  reduce 
them  to  one.     Barnes,  360* 

But  fuch  applications  are  feldom  made^ 
unlefs  a  declaration  is  enormoufly,  and  un*- 
jiec^fi'arily  long, 

le-.  Pkas 
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JO.  Pleas  in  ^rejpafs. 
Nat  Guilty. 

To  trcfpafs  the  defendant,  may  plead  the 
general  ifluc.  Not  Guilty.  To  trefpafs,  quare 
claufum  f regit y  not  guilty  within  fix  years. 
And  to  trefpafs  for  aflault,  &c.  within  four 
years,  by  virtue  of  the  ;»i  Jac.  i.  c.  \6. 

Though  he  was  indided  and  found  guilty^ 
or  fubmitted  to  a  fine  for  the  fame  trefpafs. 
1  RoL  863.  /.  2. 

And  in  trefpafs  for  battery  of  his  fervant, 
per  quod  fervitium  omijity  generally.  Not 
Guilty^  is  a  proper  plea  5  for  he  cannot  juf- 
tify  by  molliter  manusy  &c.  for  this  would 
not  be  a  lofs  of  fervice*     5  Com.^Dig.  318. 

But  in  battery,  not  guilty  within  Jix  yenrs, 
inftead  of  four  years,  is  bad,  R.  Mod.  Ca. 
40.  Sali.  423. 

On  not  guilty  pleaded,  a  freehold  may  be 
given  in  evidence.     Andr.  108. 

II.  In  Difcbarge. 

A  Releafe. 

« 

The  defendant  may  plead  fpecially;  and 
this  in  difcharge,  excufe,  or  juftification. 

In  difcharge,  he  may  plead  a  releafe  by  the 
plaintiff. 

If  the  adlion  be  by  executors  for  goods  of 
the  teflator,  a  releafe  by  one  of  the  .execu- 
tors. 

So, 
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So,  if  there  are  feveral  defendants  in  tref- 
pafs,  a  relejifc  by  the  plaintiff  to' one  of  the 
defendants. 

Or  in  trefpafs  againft  B.  he  may  plead  that 
the  trefpafs  was  committed  with  Jl.  and  the 
plaintiff  releafed  to  ji.  abfque  hoc^  that  it 
was  done  by  him  alone.     5  Gom.  Dig.  318. 

If  the  releafe  be  upon  a  day  before  the  tref- 
pafs alledged,  he  muft  traverfe  the  trefpafs 
after,     i^.  4  Mod.  182. 

If  a  releafe  is  pleaded,  he  need  not  plead. 
Not  Guilty  to  the  vt  et  armis.     1  BrownL 

196. 

Jf  a  releafe  is  pleaded,  the  defendant  mufl 
traverfe,  that  he  was  not  guilty  at  any  time 
after,  and  before  bringing  the  adtion.     Fort. 

359- 

A  releafe,  in  purfuance  of  an  award,  can*- 

not   be  pleaded,  if  defendant  is   not   party 

thereto,  but  it  may  be  given  in  evidence  ia 

mitigation  of  damages ;  and  if  the  words  are 

general,  the  plaintiff  (hall   not   fhew,  that 

the  caufe  of  adion  was  not  included,     ^tra. 

646. 

12.  AccQrd^  or  Arbitrament. 

The  defendant  may  plead  accord  and  fatis- 
fadion.  Or  arbitrament.  So  an  accord  or 
arbitrament,  between  the  plaintiff  and  one 
defendant,  if  it  is  performed.  So,  fatisfac- 
tion.     5  Com.  Dig.  318. 


Jf^- 
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Replication^ 

To  accord  pleaded^  the  plaintifF  may  re- 
J)ly,  nul  tiel  accord.  Accord  for  another 
matter,  with  traverfe  of  the  acceptance  in 
fatisfadtion  of  this  trefpafs. 

That  he  is  guilty  after  accord  made; 

To  arbitrament^  the  plaintiff  may  reply, 
hul  tiel  accord.  Or,  that  no  arbitrament  was 
ever  made.  That  the  arbitrators  were  dif- 
charged.  5  Com.  Dig.  318,  to  the  lafl: 
point  cites.     CI.  AJf.  180* » 

But  I  conceive  in  this  cafe^  the  difcharge 
mud  be  (hewn  to  have  been  by  both  parties. 

To  trefpafs  with  cattle,  the  defendant  may 
plead,  that  the  plaintiff  drftrained  the  cattle 
damage-feafant 9  and  impounded  them. 

To  this  it  is  a  good  replication,  that  the  cat- 
tle died  in  pound,  before  fatisfa<Aion.  5  Com. 
Dig.  2 iS. 

But  qu.  if  the  plaintiff  (hould  not  (hew, 
that  the  impounding  was  in  a  pound  overt^ 
where  the  defendant  might  have  fed  them  ? 

It  has  been  held  not  to  be  a  good  replica- 
tion, that  the  cattle  efcaped  witht)ut  the 
plaintiff's  confeht.     Per  3  y*  i  Salk.  348. 

13,  Recovery  in  another  j^Stion. 

The  defendant  may  plead  in  bar,  recovery, 
for  the  fame  trefpafs,  in  another  adion.  Vide 
J£}ion.     Div.  IX.  No.  i. 

Vol.  II.  R  14  Pkifs 
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» 

14.  Fleas  in  Excufe  or  yujitficattonl 
J'o  an  Jffault  and  Battery^  San  hS^xIXU 

Inexcufe,  or  juftificatibn,  craft  affault  6f 
battery,  the  defendant  iiiay  plead  Jon  aJ^auH 
demejne^  or  ah  aflault  of  lifer  'haft)a"nd,  wher6 
the  battery  is  by  the  wifc>  ali4  tfcal  (he  de- 
fended him*  So,  an  aflault^  by  the  plaintiff^ 
on  defendant's  wife.  Ton,  Ifethdf,  rtia'ftef,  or 
fervant.     5  Com.  t)ig. 't^k). 

So  the  defendant  may  plciad  an«flault  upon 
him  by  the  plaintiff,  to  teikt  his  dog,  goods, 
&<.  or  to  intriide  into  his  libufe,  &c.  2  Bro. 
'E^nt.  144. 

So  he  may  plead ^«  ajfautt^  m  trefpafs,  for 
wounding.  Ot  in  maybem,  tho*  every  affaull 
is  not  fufficieht  to  maintain  it. 

Replica  i  ion, 

•     ♦  • 

To  this  plea  the  general  replication  iis,  ^ 
injuria  fua  propria^  &c. 

Or  the  plaintiff  may  reply,  that  he  peace- 
ably arretted  the  defendant,  upon  which  he 
aflauttcd  him,  the  plaintiff.  So  he  may  reply 
that  the  defendant  would  have  aifaulted  the 
plaintiff's  hufband,  father,  fon,  &c.    5  Com. 

j:)ig.  319. 

If  a  fervantjuftifies,  for  that  plaintiff  ife^v- 
/;7|^affaulted  his  mafter,  he,  in  defence  of  hi% 
mafter,  ftf uck  the  plaintiff,  it  is  ill ;  it  fliduld 
he,  that  the  plain  tiff  would  have  beat  his  m^ 
ilcr,  if  he  had  not  interpofcd.     Sira.  953-  - 

15.  Mcl^ 
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1 5.  Molllter  Manus  impofutt. 

The  defendant  may  plead  that  be  gently  laid 
his  bands  on  tbe plaintiffs  to  prevent  mifchief : 
aSy  if  two  contend,  that  he  gently  laid  his 
hands  on  them,  to  feparate  them^  2  Bto.  Enti 
143.  That  he  gently  laid  his  hands  upon  the 
plaintiff  (who  aifaulted  another)  to  keep  the 
peace.     Id.  137,  8. 

Molliter  manus  impofutt^  does  not/  as  X 
conceive  goto  the  juflification  of  awounding^ 
or  battery,  unlefs  the  defendant  can  go  far- 
ther in  his  plea,  and  fhew  that  the  plaintiff, 
after  the  molliter  manus  impofuit^  made  an  af* 
fault  on  the  defendant,  and  he  defended  him«- 
felf,  when  it  becomes  a  fpecial  Jon  ajfault 
demefne.     Vide  5  Com.  Dig.  320* 

The  defendant  may  plead  that  the  plaintiff 
fet  a  dog  upon  fuch  an  one,  and  he  gently 
laid  his  hands  upon  him  to  reflrain  him; 
•2  RoL  546.  /.  40.  That  the  defendant  gent- 
ly laid  nis  hands  upon  the  plamtif^^  to  re-^^ 
ftrain  him  from  pulling  down  his  itall  in  a 
fair.     Id.  547.  /.  15. 

Or,  from  taking  or  deflfoying  his  gdods^ 
Gfr.  Id.  L  10.  From  taking  his  dog,  horfe^ 
&c.  CI.  AJ.  92*  Bro.  V.  M,  486 i  From 
taking  cattle,  &c.  in  his  cuftody  upon  a  dif^ 
trefs.  2  hiol,  549.  /.  lo.  Or  refcuing  them. 
2  Bro.  Ent.  260.  From  refcuing  goods 
taken  in  ejcecution,  and  he  need  not  fay  by 
the  bailiff's  command,  R.  3^^*^.113.  So 
to  rcflrain  him  frbtn  diverting  the  defend^ 
ant's  watcr^courfc.     2  RoL  547*  /.  to* 


I 
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» 

So  the  defendant  may  plead,  that  he  gently 
laid  his  hands  upon  the  plaintiff,  to  remove 
him  out  of  his  houfe  or  clofe.  Lut.  1435. 
But  he  ought  to  (hew  a  previous  requeft  to 
the  plaintiff  to  departs  And  I  conceive  it  is 
jfufficient  for  the  defendant  to  fay  he  was 
lawfully  poffeffed  of  the  houfe,  &c.  with- 
out (hewing  a  title,^  tho*  there  a»rr.  authori* 
ties  to  the  contrary.     Vide  Cro.  Car.    138. 

The  defendant  may  plead  that  he  gently 
laid  his  hands  on  the  plaintiff,  that  he  might 
not  go  out  of  a  tavern  before  he  had  paid  his 
reckoning,     CI.  Ajf.  100. 

To  rtflrain  him  from  didorbing  a  parfon 
at  a  funeral,  R.  i  Mad.  168.  That  he 
gently  laid  his  hands  upon  him,  to  take  him 
before  a  juftice  of  peace  for  cheating  at  cards. 
R.  2  RoL  541^-,  /•  30.  Toarreft  him  upon  a 
warrant  of  a  juftice  of  the  peace.  *  2  R^L 
546.  A. 

So,  if  an  officer,  or  any  one  in  his  aid,  ar- 
refts  uppn  procefsof  law. 

If  there  was  adual   force,   he  may  juftify 

ufing  adual  force  to  remove,  without  a  fe- 

queft  to  dcpsr".     R.    Salk.    641.    otherwifc 

where   only  force   in  law.     i^emb.  Id*  'oide 

fupra^ 

Eat  a  man  cannot  plead  that  he  threw 
iloncs  molliter  againft  a  trefpafTer  to  remove 
him,  Gf^.  If  he  concludes  j«^  ^  be  gently 
made  an  ajfau/t,  for  laid  his  hands^  &c.  it  will 
be  bad.     5  Com.  Dig*  320. 

A  defcixHant  cannot  juftify  a  laying  of 
hands,  becaufc  the  plaintiff  would  have  flruck 
l?is   horfe,   &c.  without  faying,    that  he  af- 

faulted 
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faulted  or  beat.  R.  Lut.  1483.  But  if  he  was. 
in  the  afl;  of  ftriking,  1  think  this  would 
amount  to  an  afTault^  and  that  the  defendant 
would  bejuftified  in  the^ri?x;^«//-w^him. 

He  cannot  juftify  a  molliur  manus^  to 
remove  the  plaintiff  from  the  defendant's 
land,  without  faying  he  was  upen  it.  R.  hut. 
1497,  And  I  apprehend  he  ought  to  (hew 
that  the  plaintiff  was  "wrongfully  upon  the 
land,  for  he  might  have  a  right  to  be  there,  as 
in  the  ufe  of  a  way,  £3c.  in  which  cafe,  the, 
defendant  could  not  juftify  the  removing,  or 
even  attempting  to  remove  him. 

The  defendant  cannot  juftify  the  removing 
him  from  off  an  horfe,  which  he  had  bor- 
rowed for  two  days,  becaufe  he  went  out  of 
his  way.     i2.  i  BrownL  218.   2  Cr^.  236. 

He  cannot  juftify  the  battery  of  a  fervant, 
by  which  the  plaintiff  loft  his  fervice,  by  moj-^ 
liter  manus  imp  of uit.  Lut.  i^()y.  Vide  ante, 
No.  II. 

A  battery  cannot  be  juftified  by  mojliter 
tnanus  on  an  arreft  only,  but  defendant  muft 
iliew  rcfiftance,  or  an  attempt  to  refcue.  Stra. 
1049.  B.  R.  H.  298. 

But  battery  may  be  juftified  by  molHter  ma^ 
nusy  &c.  in  other  cafes ;  as  if  plaintiff  entered 
his  houle  without  his  leave,  and  there  dif- 
turbed  him,  and  becaufe  he  would  not  go 
out,  therefore  mol/iter,  &c.  B.  R.H.  358. 

Replication. 

To  moUiter  tnanus  impofuit^  the  plaintiff 
fpay  iteply,  that  he  did  it  of  bis  own  wrong. 

R  3  Tbo. 
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^bo.  Ent.  422.  And  he  ought  to  add 
V)itbout  any  fucb  caufe  as  the  defendant  bath 
iilledged. 

Soto  an  outrageous  battery  the 'plaintiff 
may  reply,  of  his  own  wrongs  without  tbis^ 
fhat  be  gently  laid  bis  bands ^  &c.  Lut.  1436, 
Siin,  387. 

16.  P/ca,  Defence  of  bis  F  off ejjion. 

The  defendant  may  plead  to  an  a£tion  for 
an  aifault  and  battery,  that  it  was  in  defence 
of  his  houfe  \  for  that  is  his  caftle.  So  in  de« 
fence  of  his  po^TeiSon.  In  defence  of  his 
dog,  cattle,  fife.  5  Com.  Dig,  320.  But  qu. 
\i  it  is  not  to  be  underftood  by  molliter  menus 
impofuitf  Fide  Lut.  1483. 

A  man  cannot  juftify  2l  wounding  in  de- 
fence of  his  poflcflion.  |?.  2  Rol.  548,  /.  35. 
Kor  do  I  conceive  he  can  juftify  a  lattery. 

He  cannot  juftify  a  battery  for  difturbance 
in  the  ereftion  of  a  booth.  2  J^ol.  548.  L  40. 
Kor  for  being  in  a  park  in  the  night,  if  he 
does  not  rcfift  or  fly  from  the  keeper.  Jd. 
I.  30;  Nor  in  defence  of  his  fl[iafter*s  goods, 
Per  Powfh  £«/.  1483, 


17,  Plea  of  an  ami  fable  Qonteji^ 

To  an  aftion  for  an  aflault  and  battery,  the 
defendant  may  plead  that  he  wfeftled  with  the 
plaintiff  for  a  wager.     5  Com^  Dig.  320. 

18,  ?/(?* 
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1 8.  Fka  i^  wodsrste  C^rre0m. 

To  an  adion  for  an  afTauIt  and  battery, 
th^  4efendant  may  plead  that  the  plaintiff 
>vas  a.  lunatic^  &c.  and  he  chafllfed  him 
in  Q^der  to  bring  him  to  found  mind.  That 
the  plaintiff  was  bis  fcholar  and  he  moder«- 
atcly  corrcdlcd  him.  Of  his  fervant,  ©r  his 
fon,  {<fc     5  Com.  Dig.  320. 

But  u  is  no  plea  in  trefpafs  fpr  a  battery 
that  the  defendant  was  a  lunatic,  2  Rol.  547. 
/.  I.  If  he  flill  continues  a  luAatic^  will  the 
law  compel  him  to  plead  ? 

19,  Plea  of  tnevitabk  NeceJJity. 

The  defendant  may  plead,  that  he  did  it 
through  inevitable  neceffity  agai-nft  his  will : 
as,  that  at  a  mufter,  he  (being  a  foldier)  dijf- 
charged  bis  mufket,  and  the  plaintiff  fuddenly 
crofled  him,  whereby  he  was  inevitably 
ftruck,  $gainft  his  w^ill.  5  Com.  Dig.  321. 
Videpof.  No.  30. 

But  the  plea  is  not  good,  if  it  does  not 
appear  iq  the  court  that  it  was  inevitable,  with- 
out the  defendant's  default  or  negligence  :  as, 
if  he  fays  the  plaintiff  .cafually  had  the  gun 

difchdrge4  ii>  his  face*  5  C^**..  Dig*  J2i.  So 
that  A.  aifaulted  him,  and  in  lifting  up  his 
Hick  for  his  defence,  he  cafually  ftruck  the 
plaintiff.     Ray.  423, 

In  tfz£pzk  for  an  ^ault  and  battery,  pUt, 
that  his  horfe  upon  a  fright  ran  againft  the 
plaintiff^  who,  upon  being  called  to,  would 
liot  go  out  of  the  w^y,  \%  bad  5  for  it  does 

H4  »oi 
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not  anfwcr  the  battery.  R.  4  Mod.  405^ 
So»  a  plea,  that  he  fhot  ao  arrow  at  butts^ 
and  wounded  thp  plaintiff  ag^nft  his  will* 
21  .ff.  7.  2S.  a.  Ray.  423. 

In  trefp^s  upon  land^  plea,  that  the  de- 
fendant cut  down  his  hedge,  and  the 
branches  of  the  trees^,  if>fo  rnvifa,  fell  upon 
the  land  of  the  plaintiff,  is  bad.  Ray.  422. 
Or  fell  into  the  river,  whereby  the  water- 
courfe  to  the  plaintiff's  mill  was  flopped.  Id. 
Or,  that  in  building  his  houfe,  tirtiber  if>/a 
invito,  fell  upon  the  houfe  pf  the  plaintiff. 
Id.  ^  • 

20.  Plea  (0  an  yiffkult,  per  quod  Copfortiuo) 

^c.  amifit. 

To  trcfpafs  per  quod  confortium^  or  ferwtir 
urn  amijit,  the  defendant  may  plead,  Not 
Guilty.  Or,  th^t  the  wife,  or  fcrvant  made 
the  firft  affaplt ;  for  if  he  juftifies  the  battery^ 
it  will  \?t  an  anfwer  to  the  lofs  of  fervice^ 
&€.  which  is  coofequential.  Per  2  ^. 
^  RoL  393.     T^bo.  Ent.  39OV 

21.  ^9  Falfe  Imprijonmeni. 

By  bis;  own  Autkority^  as  an  Offiter^  ^<^ 

To  trefpafs  for  falfe  imprifonment,.  the 
defendant  may  plead,  that  he  did  it  by  vir-« 
tue  of  his  oiSce  :  As,  that  he,  being  consta- 
ble, faw  the  plaintiff  break  the  peace,  iind 
therefore  he  put  him  in  the  Aocks.     5  Cotiu 

P%-  3«i*     M  ?«•  if  he  pould  juflify  the 

p\?ttin| 
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putting  him  in  the  fl:ock$9  unlefs  he  had  not 
gny  other  place  of  fafc  cuftody  ?  He  might 
have  juftified  the  taking  him  into  cuftody, 
and  carrying  hirii  before  a  magiftrate,  to  be 
(dealt  with  according  to  law,  and  confin- 
ing him  a  reafonable  time  previous  thereto^ 
but  It  does  not  feem  to  me,  that  he  could 
juftify  inflidting  an  arbitrary,  or  indeed,  any 
punijhment  upon  the  plaintiff.     Vide  infra. 

That,  being  conftable,  he  put  the  plaintifF 
in  the  flocks  for  making  hue  and  cry^  with-r 
out  caufe.  Bro.  V.  M.  479.  For  keeping 
anhpufeofbad  fame.  Id.  The  two  laft 
cafes  feem  liable  to  the  objedion,  I  have 
made  above. 

In  4  Com.  Digf  135.  If  the  peace  be  broke 
in  the  view  of  a  conftable  in  the  night,  &c^ 
he  may  imprifon  the  offenders  in  the  ftocks, 
or  other  cuftody  for  a  reafonable  time,  until 
he  can  bring  them  before  a  jufticc.  Or,  un- 
til they  find  furety.  For  the  laft  point  ho 
cites.     IJ.  P.  C,  136.  perPopb.  13, 

So,  it  hath  been  adjudged,  that  he   may 

detain  iq  (he  flocks,  him  who  leaves  an  infant 

of  two  months  old  iq  a  church.     K.  Mo. 

284.     Cro.   El.   zSj.     Papb.  12.    Sed  vide 

Jupra. 

But  a  conftable,  (it  hath  been  adjudged,) 
cannot  imprifon,  or  put  in  the  flocks,  with<- 
out  bringing  the  perfon  before  a  juflice  of 
peace.  R.  Sav.  98.  Nor  for  longer  tima 
than  he  cgn  bring  him  before  a  juflicc.  H. 
f.C.gz. 


By 
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By  ihtjlat.  j  Jac.  r.  5.  A  conftable  for 
any  thing  done  by  virtue  of  his  office^  may 
pleads  Not  Guilty. 

There  is  a  peculiarity  rcfpc<Sing  this  fta- 
tote.  It  wzs  m^dc  perpetual,  by  the  21  Jae. 
€.  12.  and  yet  by  c.  28,  of  the  fame  year,  it 
is  continued  to  the  end  of  the  next  feflion* 
That  continuance  being  a  work  of  faperero* 
gationj  or  rather  nugatory,  and  no  adt  what-* 
ever,  having  repealed  the  former  ad,  it  re- 
mains in  force. 

The  defendant  may  plead,  that  he,  being 
governor  of  the  plantations,  committed  the 
plaintiiF,  until  he  was  brought  to  the  court 
of  0)er  and  terminer.     Ca.  Pari.  25. 

The  defendant  may  plead,  that  he  impri- 
foncd,  to  prevent  apparent  mifchief,  which 
might  enfue :  As,  to  retrain  the  plaintiff, 
ncn  Jam,  from  kiUing  himfelf,  or  others, 
burning  an  houfe,  or  other  mifchief.  2  K^L 
559.  /•  35.     Vide  ante^  No.  19. 

That  the  plaintiff  and  another  were  fi^t-' 
ing,  and  he  retrained  him  from  fighting, 
fincil  the  rage  was  oyer.     2  Rol.  559,  /.  40, 

But  the  defendant  cannot  juftify  a  reAraint, 
(becaufe  they  threatened  to  £ght)  to  preveat 
it.     Jd.  L  45. 

That  the  plaifiti^  was  a  cheat,  and  played 
with  falfe  dice,  and  the  defendant  took  him 
^  carry  him  before  a  iufticcof  pcac«.     Jon. 

That  the  plaintiff  would  have  left  a  child 
4P  theparifh,  and  he,  (the  defendant,)  being 
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conftable  of  the  parifli^  took  him  before  a 
juAice.      I  Leo.  327. 

But,  it  is  no  plea,  that  he  apprehended 
and  detained  him  until  he  confented  to  re- 
move a  mifdemeanor,  nufance,  &c.  R.  Id. 
The  defendant  cannot  juftify  by  prefcriptioii 
to  imprifon  for  a  day  or  two  at  difcretion,  if 
any  one  bears  himfeif  contemptuouily  to- 
wards the  bailiffs  of  the  corporation*  R. 
2  Leo.  34. 

'  That  he,  being  conftable,  took  away  fal- 
men  taken  contrary  to  \\itfiat.  i  EL  c.  17,  is 
not  good,  without  the  warrant  of  a  jufticc 
of  peace*     Rm  i  Salk.  407. 

12.  By  Warrant  of  a  Jufiiu  of  Peace. 

'Qy  Jlat.  7  Joe.  r.  5,  In  an  aSion  again  ft 
ajufliceof  the  peace,  mayor,  bailiff,  conila- 
ble,  Gfr,  for  any  thing  done  by  virtue  of 
their  ofHces,  or  againft  any  others  in  aid,  or 
by  command  of  fuch  ofHcers,  the  defendant 
may  plead.  Not  Guilty^  and  give  the  fpecial 
matter  in  evidence. 

And  therefore,  if  a  man  fcifes  a  gun,  &c. 
of  a  perfon  not  qualified,  by  a  jufUce's  warr 
rant,  he  may  plead,  N^t  Guilty.  Lut.  i  506. 

If  the  defendant  jufHfies,  as  judge,  or  of- 
ficer, hemuft  (hcwhis  authority.  Ca.  Pari. 
29.  And  that  the  matter  was  within  his  con- 
ufance  orjurifdidion.     Ibid. 

If  the  defendant  juflifics  an  arrefl  by  com- 
mand of  a  juflice,  or  mayor,  he  muft  fhcw 
in  certain  for  what  caufe  it  waSt     R.  2  Cro. 

.  If 


[      252      ] 

If  he  juftifies  by  commaml  of  a  dean  and 
chapter,  he  muft  ihew  a  precept,  or  warrant. 
J2.  Carth.  74.  ^ 

An  officer  who  joins  in  a  j unification  with 
a  party  who  is  not  juftifiable,  (hall  fail. 
Pbilips  V.  Biron,  &  ai   i  Stra.  409. 

When  the  party  and  officer  join  in  ajufti- 
fication,  which  is  ill,  as  to  one,  judgment 
fliall  beagainft  both.  Smith  v.  Dr.  BoucJbier, 
fif  al.  2  Stra.  993,  4.  Middleton  v.  Price* 
2  Stra.  1184. 

By  the  Jiat:  24  Geo.  2.  c.  44.  §  6.  ASion 
is  not  to  be  brought  againft  a  conftable  act- 
ing under  a  warrant,  unlefs  he  refufesacopy 
of  it. 

By  th?  fame  ftatute,  a  month's  notice  is  to 
be  given  of  an  intended  a&ion  againft  a  juftice 
of  peace  ;  and  he  may  tender  amends,  in  bar 
of  the  adtion,  or  pay  mopey  intp  pourt, 
Vide  the  flat, 

?3*  J^Jiification  by  Procefs^ 

Vide  ante  Replevin 9  No.  23. 

The  defipndant  may  plead,  that  what  he 
did  was  by  mefne  or  judicial  procefs  out  of 
the  king's  court :  As,  upon  a  ca.  fa.  after 
judgment  in  B.  R.  or  C.  B.  Or,  upon  a 
fieri  facias  y  or  ca.fa^  after  judgment  in  an 
inferior  court.  Or,  upon  mefne  procefs  out 
of  Bn  R.  or  C.  B.  Or  an  attachment  of  pri- 
^iJ^ge,     5  Com.  Di^.  322. 

Or,  by  bomine  replegiando.  Lut.  1430. 
Attachment,  i^c.  oxxloi chancery.  Lev.Ent, 
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191  •  Or,  upon  proccfs  from  a  county  pa- 
latine. But  I  take  it  for  granted^  the  cap- 
tion muft  be  within  that  county. 

So  he  may  juftify  upon  procefs  out  of  aa 
inferior  court  of  record;  Tbo.  Ent.  342. 
Or,  out  of  the  court  of  Admiralty.  2  Lev. 
131.  Or,  of  a  county,  or  hundred  court, 
&c.     Lev.  Ent.  212.     Lut.  1440. 

Or,  by  command  of  the  chief  jujiice  to 
deliver  him  to  the  marjhal  according  to  cuf- 
tom.     2  R^L  558.  /•  35. 

If  the  defendant  juftifies  by  a  judicial  pro-> 
cefs  out  of  a  fuperior  court,  it  is  fufficienc 
to  alledge  the  judgment,  writ  of  ca.Ja.  and 
warrant  thereon  to  the  officer.  And  the  of- 
ficer himfelf  need  not  alledge  the  judgment, 
only  the  writ  and  warrant.  R.  3  Lev.  20. 
I  Sa/k.  409.  So,  if  by  me/he  procefs  out  of 
a  fuperior  court,  it  is  fqfficient  to  alledge  the 
writ  to  the  (herifFand  warrant  upon  it.  f^ide 
ante^  No.  23. 

It  is  fufficient  to  (hew  a  writ  to  the  (herifF, 
and  a  warrant  to  the  defendant  before  the 
arrefl,  though  there  was  not  an  adtual  deli- 
very of  the  writ  to  the*  {herifF  before  the  ar- 
reft,  if  the  defendant  had  not  notice  of  the 
non-delivery. 

But,  if  the  juftification  is  by  w^«^  or  ju- 
dicial procefs  out  of  an'  inferior  court,  he 
mufl:  (hew  all  the  proceedings  at  large,  re« 
gularly.  5  Com.  Dig.  322.  And  therefore, 
if  a  good  authority  does  not  appear  for  hold- 
ing the  court,  it  is  bad.  Id.  323.  If  he 
(hews  an  authority  by  patent  and  prefcrip^* 
tion>  it  is  not  good.     Id. 

So, 
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So^  if  a  plaint  was  allcdgcd,  upon  which 
fuch  proceedings  were  had^  that  judgment, 
Cfr.  it  was  not  fufficient  antiently,  Lut^ 
918.  But  now  it  is  fufficient.  5  Com.  Dig. 
323»  So,  if  it  docs  not  appear,  that  the 
caufe  of  adtion  arofe  within  the  jurifdidlion 
of  the  inferior  court,  it  is  bad.  And  there- 
fore, it  rauft  be  alledged,  at  what  place  it 
arofe.  Id. 

And  though  the  plaint  there  mentions  it  to 
be  within  the  jurifdidion,  it  is  not  fpfBcient. 
JR.  3  Lev.  243,  4  cof^t.  Lut.  937.  So, 
if  it  does  not  appear,  that  the  plaint  was  le- 
vied, or  the  defendant  impleaded  there. 
3  Lev.  404.  Or,  before  whom  the  plaint 
was  levied.  R.  Lut.  1526.  Or,  in  what 
county  the  court  was.  Id.  Or,  out  of 
what  court  the  prdcefs  ilTued.  Lut^  1460. 
R.  Salk.  517. 

If  hejuftifies  trefpafs  until  he  paid,  n/. 
I  ox.  by  procefs  of  execution  for  11  /.  only, 
it  is  bad.  R.  2  Mod.  177.  If  he  allcdges 
a  mandate  by  the  court  to  B.  to  carry  to  the 
compter,  B.  muft  fhew,  that  the  party  was 
detained  there ^  for  that  he  took  and  detained 
bim  generally,  is  not  (ufficient.  R.  i  Sal^. 
408. 

If  healledges  an  attachcnentout  of  an  in- 
ferior court,  this  does  not  juftify  tlie  carrying 
away  goods.     Mod*  Ca.  71. 

If  the  defendant  juftifies  by  proceG  out  of 
the  Admiralty^  which  recites  it  to  be  io  a 
maritime  caufe,  the  defendant  need  notaver^ 
that  the  caufe  arofe  upon  the  high  iuSi 
R.'  2  Lev.  1314 
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If  he  joilifies  by  procefs  of  a  court  leet, 
he  Bced  not  fliew  that  it  was  held  by  graat^ 
or  prefcription.     R.  i  Salk.  200. 

If  the  defendant  pleads  a  judgment  in  B. 
R.  he  muil  fliew  where  JS.  ft.  then  was,  for 
that  court  is  removeable.  R.  Cro.  El, 
504. 

If  the  defendant  juftifies  by  a  (heriff**  war-. 
•ant,  he  muft  fhew  his  warrant  fpeciaily. 
R,  4  Med.  378.  The  defendant  muft  (hew* 
that  the  warrant  was  diredicd  to  him,  for  to 
D.  without  faying  the  aforefaid  D.  is  not 
fufficient.  Semh.  Lut.  1465.  That  he  is 
an  officer,  to  whom  the  warrant  ought  to  be 
directed.  R.  Lut,  1464. 

If  the  defendant  alledges  a  (herifFs  man- 
date to  a  bailiff  of  a  franchife,  he  muftfayit 
was  fealed.     2  Vent,  193. 

If  the  fheriff  or  officer  himfelf,  to  whom 
procefs  is  direfted,  juftifieyimprifonmcnt  by 
force  of  fuch  procefs,  he  muft  ffiew  the  wnt 
to  be  returned.     5  Com.  Dtg,  323. 

So,  if  he  juftifies  hy  fieri  facias,  pluries 
replevin,  or  other  procefs  returnable.  R.  i 
SaJk.  410.  But  the  bailiff  of  a  franchifc 
needs  not.  a  Rol.  563.  /.  25.  Nor  a  bailiff 
who  hath  a  warrant  from  a  fberiff,  or  the 
party,  or  any  other,  who  afts  in  aid  of  him. 
5  C<JOT.  D/f.  323. 

So  the  fheriff  or  principal  officer,  need  not 
in  replevin  or  alias  i  for  they  are  not  return- 
able. R.  I  Salk.2io.     Nor  where  he  pleads , 
that  the  defendant  was  refcucd,,  whereby   he 
could  not  make  a  return*     ^  Com.  D/^.-^aa. 

Q\xt' 
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But  an  officer  cannot  juftify  taking  uJ)ofl 
an  habeas  corpus^  after  a  cepi  returned,  where 
the  party  is  let  to  bail ;  but  he  ought  to  aid 
himfclf  upon  the  bail.  R.  2  Rol.  558.  L  25. 

So  he  cannot  juftify  by  an  order  of  cbdn^ 
cery^  but  it  muA  be  by  attachment.  R. 
I  Mod.  zjz. 

If  a  warrant  on  a  capias  hath  two  bailiffs 
names  infcrted  by  the  under-fheriff,  and  i 
blank  left  for  a  third,  is  fealed,  and  fent  to 
p1aintiJBF*s  attorney,  who  inferts  another  bai- 
jiff's  name  in  the  blank,  it  is  a  bad  warrant, 
and  no  juftiiication  of  the  third  bailiff  wba 
arreit^.     2  fVilf.  47. 

If  the  defendant  juilifies  under  a  capias  out 
of  a  bafe  court,  in  adion  of  debt,  and  fhews 
that  a  plaint  was  levied,  andfucb  proceedings 
noere  bad^  that  a  capias  iflued  5  it  is  well,  with- 
out fliewing  that  a  fummons  iifued  before 
^t  capias.     Id.  i. 

If  the  plaintiff  in  an  adlion  in  an  inferior 
court,  and  the  officer  jointly  juftify  under  a 
procefs  returnable  at  the  next  court,  they 
muft  (hew  a  return  made  ;  or  the  officer  is 
a  trefpaffer  ab  initio^  and  the  plaintiff  by 
joining  in  the  plea  is  equally  affeded.  ^tra^ 
1184.   \Wilf.  17. 

In  trefpafs  for  taking  goods,  if  the  defend- 
ant juftifies  for  that  according  to  the  cujiom 
of  a  city,  he  levied  a  plaint,  &r,  it  is  good, 
though  he  does  not  fay  the  court  was  held 
according  to  cuftom^  and  although  he  does 
not  aver  that  they  were  taken  within  the 
jurifdiflion,     (if.it     appears     they     were,) 

though 
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though  he  mentions  only  one  flierifF  of  Lon* 
ion.  B.  R.  H.  298. 

In  cafe  again  ft  an  officer  for  falfe  impri- 
fonmcnt  on  12  Geo.  c.  29.  if  he  pleads  pro- 
ccfs  of  an  inferior  court,  it  is  a  fufficient  ex^ 
cufc  for  him.  Fort.  344.  Vide  tab.  to 
Statutes  tit.  Arreji  No.  g. 

If  defendant  pleads  an  outlawry  and  war- 
ranty he  muft  aver  that  the  cap.  utlagat.  was 
filed  and  remained  of  record,  and  he  rliuft  fay 
frout  fatet  per  record,  li.  on  Demurrer  in 
C.  B.    and  ajffirmed  on  Error  in  B.  R.     Id. 

379- 
A.  ca.  Ja.  on  a  judgment  afterwards  fct 

afidc  for   irregularity,    is    no  juftificatioti  to 

the  plaintiff;  but,  on  an  erroneous  judgment 

it  is.     Stra.  509. 

24.  P/ea    to   Tire/pafs  for  taking  Cattle^  or 

Goods. 

Dijlrefs  for  Rent^  &c. 

To  trefpafs  for  taking  cattle,  or  goods, 
thedefendant  may  plead  that  he  took  tbcni 
as  a  diftrefs  for  rent,  fervices,  &c.  Or,  for 
a  rent- charge.  Or,  for  rent  referved  upon  a 
leafe  for  life,  or  years.  Or,  for  relief, 
amerciament,  &c.  Fide  ant^  Pleadings  in 
Replevin. 

So  for  toll.  Lut.  1520.  For  toU,  or  ftal- 
lage,  in  a  fair,  of  market.     Id.  1499,   1517* 

So  he  may  juftify  as  an  .officer  by  the 
Jiat.  I  Jac.  c.  22.  for  fearehing  and  feiz- 
ing  leather   not    tanned.       Lut.  i8r,    1403. 

VcL.  II.  S 


So  d$  a  game-keeper^  for  felfing  the  gun, 
&c.  of  a  pcrfon  not  qualified.     Lut.  1505. 

For  feifing  an  heriot>  &c.  due  by  cuftpm. 
IJ.  13 10.  ti^in.  Eni.  62. 

Where  the  land  is  copyhold ;  or  due  by 
tenure,  or  rfcfcrved  by  i,  demife,  5  Com.  Dig. 

324- 

If  the  defendant  juftifies  as  bailiff  or  fer- 

vaht  to  another,  when  he  is  not  fo»  the  plain* 

tiff  may  reply  de/an  tort,  &c.    Cro.  El.  14. 

25*  Pka  Damage  feafan't. 

The  defendant  may  plead  that  the  place 
Inhere,  &c.  was  his  freehold,  and  he  took  the 
cattle,  &c.  damage  feajant.  That  it  was  the 
freehold  of  B.  and  he  took  as  his  fervant,  the 
cattle,  &c.  damage  feaf ant.  That  B.  was 
feifed,  and  demifed  to  him  for  years,  who 
took  damage  feaf  ant .     Lev.  Ent.  209. 

So  I  conceive  it  is  fufficient  for  the  defen-- 
dant  to  fay,  that  he  was  poffejftd  of  fuch  a 
clofe,  ^c^  without  (hewing  a  title,  and  that 
he  took  the  cattle,  fSc.  damage  feafant^  the' 
there  arc  fome  cafes  cont.  which  by  other 
cafes  are  denied  to  be  law.  PoJfeJJhn  muft 
certainly  be  fufficient,  to  juftify  taking  for 
damage  feafant^  as  well  as  for  maintaining  an 
a£tion  of  trefpafs.  Vide^  as  to  cafes,  pro  et 
cont.  5  Com.  Dig.  324, 

The  defendant  may  plead  that  the  plain  tiff 
ufed  nets  to  iifh  in  his  feveral  fifliery,  for 
which  he  took  them  damage  feafant.  Cro. 
Car.  22B. 

4  But 
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]^ut  the  defendant  cannot  juftify  dedroy* 
ing  the  goods,  &c.  found  damage  fafant. 
Nor  the  cutting  nets  or  oars  to  prevent  fifliing 
in  his  fifliery.     R.  Id. 

Nor  catting  the  wood  of  a  feat  ercded  in  a 
church  without  licence^  &c.  tho*  removed  by 
the  church^wardens.     R.  Noy.  108. 

But  I  apprehend  a  necelTary  and  unavoid- 
able cutting,  to  remove,  may  be  juftified. 

In  trefpafs  for  breaking  and  entring  an 
houfe,  and  taking  away  goods,  and  converting 
them  to  his  own  ufe;  if  defendant  pleads, 
that  he  took  them  damage  feafant^  and  re- 
moved them  to  the  pound,  and  left  them 
for  the  platntiff^s  ufe,  it  is  bad ;  for  it  is  no 
anfwer  to  the  converting  them  to  his  own 
ufe.  Fort.  381*  As  to  the  converfion  he 
(hould  plead  not  guilty:  yet  qu.  if  the  con- 
verfion is  a  trefpafs  ? 

Tn  trefpafs  for  impounding  cattle,  and 
keeping  tbemfo  clofe  that  one  died,  not  guilty, 
znd  ju A i&cztion  damage  Jea/aj2t ;  verdidt  for 
plaintiff  on  the  firfi:  plea ;  for  defendant  on 
the  fccond  ;  there  (hall  be  judgment  for  de- 
fendant; for  the  j unification  covers  the  whole; 
the  death  of  the  bead  being  only  grava^ 
men^  and  need  not  be  anfwered.  The  plain- 
tiff might  have  hzd  cafe  for  thnr  death.     2 

mif.  313. 

The  plaintiff  to  a  takirtg  damage  Jtqfant^ 
may  fay  that  the  taking  was  in  another  place. 
R.  2  Cro.  141. 

So  he  may  fay  that  the  defendant  ^bis  awH 
wrongs  and  "without  qnyfucb  caujip  &t.  took, 

S  2*  2$.  For 
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26.  For  Prevention  of  Damage. 

The  defendant  may  plead  that  he  took  to 
avoid  damage  othervvife  inevitable  :  as,  that 
he  took  out  of  the  houfe  to  preferve  from  fire. 
Semi.  21  H.  J.  27.  6.  That  he  chafed  cattle 
damage  J eof ant  with  a  dog.  5  Com.  Dig.  324. 
But  it  muft  be  z  moderate  chafing. 

That  he  reitioved  iron,  &c.  which  the 
plaintiff  had  broken  down  his  (the  defend- 
ant's) fences  with,  and  left  upon  his  land,  to 
the  land  of  the.  plaintiff,  and  had  given  him 
notice  thereof :  for  he  need  not  take  it  da- 
mage  feafant,  and   impound   it.     JR.  2  Rot. 

566.  /.  35-    . 

In  fuch  a  cafe  as  this,  I  do  not  apprehend 

any  notice  was  neceffary. 

But  it  is  no  plea,  that  he  took  for  the  fafcty 
of  his  goods,  where  the  owner  may  have  re- 
medy if  they  are  deftroyed  :  as,  that  he  took 
corn  fevered  for  tithes,  and  carried  them  to 
the  barn  of  the  plaintiff,  the,  parfon,  to  favc 
them  from  the  cattle  going  in  the  fame  clofe. 
/?.  21  H.  7-  27.  b.  That  he  took  the  plain- 
tiff's horfe  going  in  the  field  for  fear  it  fliould  • 
be  ftolcn.  Id.  Thefe  are  very  antient  cafes, 
and  I  think  now,  on  not  guilty^  and  thcfafts 
proved,  a  plaintiff  would  at  leaft  have  his 
own  cods  to  pay,  fuppofing  no  real  injury 
done  by  the  defendant. 

27.  Default  of  the  Plaintijf  timfelj. 

The  defendant  may  juftify  for  the  plain- 
tiff*6  owo  default:  as,  if  the  plaintiff  puts 

his 
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his  grain  or  money  with  thofc  of  the  defen- 
dant, he  may  juftify  taking  the  whole.  5 
Com.  Dig.  325.'  Or,  if  the  plaintiff  takes 
an  haindful  of  grain  from  the  defendant's, 
and  mixes  with  his  own^  the  defendant  may 
take  an  han<i£ul  of  the  plaintifFs.  2  RoL 
566.  /.  12. 

Soi  Sf  before  execution  againft  A.  Tie  puts 
the  goods  of  5.  with  hisconfent  amongft  his 
(y^'s)  by  covin jXhzi 2in  adion  may  be  brought 
by  B.  for  the  taking,  the  bailiif  may  plead  the 
fraud  in  excufe.     Per  Lee,  Ch.  *  2  Rol.  Rrp, 

393- 

28.  ikfeB  o/Fencei. 

The  defendant  may  plead  that  the  plain- 
tiff by  prelcription  ought  to  repair  the  fences 
between  the  clofcs  of  the  plaintiff  and  de- 
fendant, and  for  want  of  repair,  his  cattle 
efcaped,  and  did  the  damage  alledg^d.  That 
the  plaintiff  ought  to  repair  the  fences  be- 
tween his  clofe,  and  the  highway,  and  for 
want  thereof  his  cattle  eicaped  out  of  the 
highway,.  Qr,  between  his  clofe,  and  the 
place  where  the  defendant  hath  common^ 

•  That  the  plaintiff,  or  a  ftranger  by  his  com- 
mand, threw  down  the  fences,  whereby  the 
cattle  efcaped.    '  5  Com.  Dig.  325. 

And  it  is  fufficient  for  the  defendant  ta 
fay,  that  he  was  poffeffed  of  a  clofe,  adjoining 
to  the  plaintiff's  clofe,  without  faying  by 
what  ti^le,  or  for  what  term.     i?.  Tel.  74. 

It  is  a  good  plea,  that  all  occupiers  ought 
to  repair.  &e/n6.  i  Salk.  357.  j  Fcnt.  gj. 
Ray.  192. 

S3  But 
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But  it  is  not  fufficient  to  fay  that  the  plain- 
tiff ^^^^6/  to  repair^  without  (hewing  by  what 
title,  to  wit,  by  prefcription,  or  othcrwifc, 
R.  Tel.  75.  That  by  agreement  the  plain- 
tiff ought  to  repair  ;  for  he  may  have  re- 
medy upon  his  covenant.  Ter  3  jf.  Cro. 
EL  709.  Sed  qu.  de  hoc  ? 

The  defendant  may  juftify  entering^  tore- 
chafe  cattle  that  efcaped  for  want  of  fences^ 
2  Rol.  565.  /.  35,  40. 

It  is  no  plea,  if  he  faffers  his  cattle  to 
continue  the^e  after  notice,  tho'  the  fences 
are  not  in  repair.  Semb.  2  Leo.  93.  Or  if 
his  cattle  efcape  out  of  the  highway  into  the 
plaintiff's  land,  becauie  there  is  no  fence; 
if  he  is  not  bound  to  maintain  it.  2  Rol. 
565-  /.  47. 

The  defendant  cannot  alledge  a  cuftom  b 
repair,  but  muft  prefcribe  that  fuch  an  one 
ought.     I  Vent.  97. 

It  is  no  plea,  that  a  foreftcr,  &c.  entered 
to  rechafe  deer,  &c.  that  efcaped  by  the 
plaintiff^s  negledl  in  maintaining  the  fence, 
&c.  for  when  they  are  «ut  of  the  foreft,  park, 
&c.  the  property  is  gone.  R.  Kelw.  30. 
Manw.  106. 

Replication. 

To  this  plea  the  plaintiff*  may  reply  de 
Jon  tort^  and  traverfe  the  prefcription.  Ra^. 
621.  b.  Or  de  Jon  tort,  and  traverfe  the 
want  of  repair.  fFin.  999  (or  1 1 13.  Edit. 
3680.)  or  dejon  tort^  and  traverfe  the  efeape 
modo  etjorma.  R.  Lut.  1358,  9. 

Or 
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Or  di  Jon  tort  demefne  generally.  Rafi. 
621.  if.  But  then  he  (hould  add  the  general 
traverfe,  and  without  anyfuch  cauje,  &c. 

The  plairitifF  may  reply  that  the  fences 
were  fufficient,  but  the  defendant's  cattle 
were  iinruly,  and  threw  them  down^  &c^ 
Vid^Raft.     Id. 

29.  NeceJJjty. 

The  defendant  may  juilify  for  unavoidable 
neceflity  :  as,  that  he  threw  goods  (being  in 
a  common  barge  upon  the  Thames^  &c.)  into 
the  water  in  a  tempeft^  to  fave  the  pafTengers 
Jiycs.  R.  2  RoL  567,  /.  5.    JR.  12  Co.  63. 

That  he  pulled  down  the  houfe  to  extin- 
guish afire,  izCo.  63.  Fide  ante, No.  20. 

30.  Involuntary  Accident. 

The  defendant  may  plead,  that  it  was  not 
in  his  power  to  prevent  it :  as,  that  the  cattle 
being  in  the  road  by  the  plaintiffs  clofe,  here 
and  there  fnatched,  and  againft  his  will 
depaftured,  the  plaintiff's  grafs  or  corn.  2 
RoL  566.  /.  ult. 

That  he  chafed  (heep  mixed  with  his  own, 
to  a  place  where  he  might  feparate  them. 
Per  Rede t  21  H.y.  28.  a.    Lat.  13. 

An  executor  may  plead  that  he  took  goods, 
mixt  with  the  teftator's  goods,  till  he  had 
knowledge  of  the  miftake.     21  H.  j.  28.  a. 

But  if  a  man  draws  his  bow,  (hoots  his 
arrow,  and  without  intent  wounds  a  man, 
trcfpafs  \\ts.     Id. 

The  defendant  may  plead,  that  his  dog 
chafed  the  plaintiffs  fhecp  out   of  his   (the 

S  4  defendant's) 
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defendant's)  land,  and  purfued  them  againd 
bis  will,  into  the  plaintifFs  land.  R.  La/. 
13,  119. 

That  an  horfe,  being  unruly,  violently 
carried  the  plough  into  the  plaintiff's  laad 
adjoining.     Lat.   13. 

That  trees  were  blown  down  by  the  wind 
into  the  plaintiff's  land,  and  he  entered  tore- 
ipove  them,     IJ. 

That  driving  (heep  in  the  highway,  they, 
againfl  his  wiU^  efcaped  into  the  plaintiff's 
land.     Ids 

That  fruit  fell  from  bis  trees  into  ano- 
ther's land  adjoining^  and  he  picked  it  up. 
Laf.  120. 

But  it  is  no  plea,  if  the  accident  was  by  a 
voluntary  adt,  or  negleft  of  the  defendant: 
as,  if  a  man  lets  a  falcon  go  at  a  pheafant  in 
bis  own  land,  and  purfues  it  intQ  the  land  of 
another,  trefpafs  lies.     Lat.  13. 

If  he  cuts  down  a  tree,  which  falls  into 
the  land  of  another,  and  he  enters  to  remove 
it.  Id. 

31.    To  Trefpafs  pro  Bonis*  cumUxoreab- 

dudis. 

To  trefpafs  for  taking  goods  with  the 
plaintiff's  wife,  the  defendant  may  plead 
that  fhe  was  his  wife.  2  ^ol.  551.  7.  19. 
That  he  topk  her  by  leave  of  her  huiband, 
Ji.  I  Eld.  ^.  1.  a. 

But  the  defendant  cannot  plead  9e  unqufs 
Mcciupk.     zRoL  551.  /.  5* 


3? 


21? 
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32.  T^o  ^refpafsfor  Killing  a  Dog,  &c. 

To  trefpafs  for  killing  the  plaintiff's  dog^ 
the  defendant  may  plead,  that  the  dog  chafed 
the  conies  in  his  warren,  &c:  Agreed,  i  Sid^ 
336.  cont.  2  RoL  567.  /.  35.,  Or  that  he 
killed  the  deer  in  his  park,     3  Lei).  28,  35^ 

And,  he  need  not  fay,  that  the  plaintifi* 
knew  of  the  quality  of  the  dog,  to  haunt  the 
warren,  &c.  2  Cro.  45.  Qr  that  there  was 
9  ncceffity  to  kill  him.  i  Sid.  336,  3  Lev. 
28, 

The  defendant  may  plead,  that  the  plain- 
tiff's mafliffcame  into  the  defendant's  court, 
to  the  terror  of  his  family,  and  therefore,  he 
killed  it.  R.  Lut.  1494*  Or  faftened  upoa 
his  dog,  and  he  Could  not'otherwifc  part 
them.     jidm.  i  Saund.  84, 

But,  if  the  defendant  pleads,  that  th^ 
plaintiff's  dog  fadened  j^pon  the  defendant's 
dog,  for  which  he  killed  it,  he  muijj^  fhe^v 
that  he  could  not  otherwife  part  them..  R^ 
I  Sid.  336.  I  Saund.  84.  So,  it  \%  np  plea, 
that  the  dog  chafed  an  hare  into  his  land,  and 
therefore  he  killed,  or  took  it,     JR.  2  Cro. 

463- 

So,  if  the  plaintiff  replies,  that  he  chafed 

conies,  deer,  i5_c.  inhiso\vn   laqd,  and  the 

dog  purfued  into  the  park,  &c.  he  muft  i^y 

he  endeavoured  to^reflrain  him   from  going 

into  the  park,  G?r.     R.  3  Lev.  2%. 

So,  if  trefpafs  be  for  taking  a  dog  with  a 

(Tollar,  it  is  (lo  bar  to  fay,  he  was  courf^qg 
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an  bare  in  his  foiU  and  he  took  hioi^  and  I^ 
him  9 way.     R.  2  Crp.  463. 

*     33*  ^oTreJpa/s,  quare  Claufum  fregit. 

Tie  Common  Bar. 

To  trcfpaft  quare  claufum^  aut  domumf regit ^ 
&c.  the  defendant  may  plead  the  common 
bar,  viz.  that  the  cloTe  or  houfe  in  the  de- 
claration mentioned^  were  the  defendant's 
own  freehold.  fFin.  Ent.  961.  ,(or  1077. 
Edit.  1680.)  14  H.  8.  24.  h. 

If  the  defendant  pleads  the  common  bar, 
he  muil  name  the  lands,  which  are  his  free- 
hold, otherwife,  if  the  plaintiff  hath  lands 
in  the  fame  place,  as  well  as  the  defendant, 
the  trefpafs  cannot  be  proved  in  the  defend- 
ant's land,  for  it  ihall  he  intended  in  the 
plaintiff's  land,  and  he  &all  not  be  put  to  a 
new  alignment,  pntil  the  defendant  afcer- 
tains  tnother  place  by  name.     R.  Dy.  2:.  b. 

Yet,  if  trefpafs  is  quare  chufum /regit  in 
D.  &c.  plea  liierMm  tenementum^  and  ifTue 
thereon,  it  is  fufficient  for  the  defendant  to 
prove  that  he  hath  a  freehold  in  JD.     SalL 

453-  ,  •  .         ^ 

If  it  is  guare  claufum  vocat  A.  m  D.  be 

muft  prove  title  in  a  clofe  of  the  fame  name. 

je.  Id. 

If  upon  the  common  bar,  there  is  a  new 
afiignment,  where  it  is  not  necefTary,  it  will 
be  good  by  the  ftatutc  oijeojail  after  verdid, 
R.  I  Brown/.  200.     So,  a  new  aflignmcnt 

may 
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may  be  made^  though  the  defendant  juftifies 
in  die  former  place.     R.  Sa^k.  453. 

To  freehold  pleaded,  the  plaintiff  may 
fay,  that  before  the  defendant  had  any  thing 
in  the  place,  A.  being  feifed,  leafed  to  hioi. 
Jon.  352- 

But,  if  to  a  common  bar,  the  plaintiff 
replies^  that  the  place  is  fucfa,  the  defendant 
cannot  rejoin  that  it  is  the  fame  place  as  ia 
the  bar ;  for  the  replication  fays,  alias^  than 
in  the  bar,  and  therefore,  the  plaintiff  will 
be  eftoppcd  to  give  evidence  of  a  trefpafs 
there.     R.  Cro.  El.  492. 

If  trefpafs  be  for  goods  taken  in  Z).  the 
defendant  cannot  plead  the  common  bar,  for 
Z).  is  named  only  for  a  venue.  R.  upon  ge^ 
neral  demurrer.  Salk.  453,  Mod.  Ca.  117. 
Cartb.  176. 

If  the  defendant  agrees  in  the  name  of  the 
place,  and  varies  in  quantity,  or  other  de- 
fcription,  the  plaintiff  cannot  aflign  a  differ- 
ent quantity  to  the  place  where,  &c.  but 
muft  fay,  there  are  two  places  of  fuch  name, 
&c.  and  that  the  trefpafs  was  in  this.  JR. 
Tel.  ib6.  Cro.  E/.897. 

If  the  defendant  names  a  place,  which 
contains  the  Jand  in  the  declaration,  and 
tnore,  the  plaintiff  (hall  fay,  that  the  trefpafs 
was  in  fuch  land,  without  anfwering  to  the 
other  quantity.     R.  zy  H  S.  22. 

If  the  declaration  is  in  a  market  in  B,  if 
the  defendant  juftifies  in  B.  it  is  fufficient, 
though  he  does  not  anfwer  to  the  market; 
for  if  the  place  makes  the  juftification  bad, 
the  plaintiff  muft  Akw  it.     R.  2  Jon.  207. 

If 
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If  the  common  bar  is  pleaded^  the  plaintiff 
may  reply^  that  it  is  his  freehold,  and  join 
iffuc  upon  it.  jijl.  Ent.  504.  for  per  2  y. 
nought,  cont.  2  Cro.  594.  He  cannot  tra- 
verfe  that  it  is  the  defendant's  freehold.  So 
by  Levinz.  Lut.  1401.  1419.    27  H.  8.  22. 

Or  may  make  a  new  affignment  of  the 
place,  where  the  trefpafs  was  done/    2  Cro. 

594-      ^     .        ^ 

If  tlie  writ  is  general,  and  the  declaration 

for  una  roda  terrce,     by  a  new  affignment 

he  may  fay  an  acre.     Win.  Rep.  65.     For 

the  new  affignment  is,  as  a  new  declaration  ; 

and  to  which  defendant  may,  by  leave  of  the 

court,  plead  feveral  pleas. 

If  the  declaration  is  quare  claufum  fregit^ 
z  new  affignment  in  a  barn,  ^c.  is  bad. 
4X^^.16.  'Bmx,  quare  domum /regit  \s  fuffi- 
cicnt  for  a  barn,  ^c.  2  Leo.  185,.  4  Leo". 
16. 

The  new  affignment  muft  afcertain   the 

,  place,  and    therefore  two   acres  of  land,  or 

meadqw^    is  bad.     So,  if  it  does   not  give 

a   name  to  the   place,  or  the  abuttals,  it  U 

bad*     J^Kid  if  it  gives  the  abuttals,  they  mufl 

;  be  proved.     5  Com.  Dig.  328. 

To  a  new  affignment,  the  defendant  at  the 
common  law,  might  plead.  Not  Guilty^  or 
juftify.  \^H.%.\.a.  And  now  by  leave 
of  the  court,  by  virtue  of  the  fiat.  4  Ann 
c.  \b.  He  may  plead.  Not  Guilty^  and  as 
rnany  julHfications,  as  he  thinks  proper. 

The  defendant  may,  (upon  a  new  affign- 
ment) juftify  for  another  caufe  than  in  his 
barn.    R.  Mo.  540* 

I  To 


[    269    ] 

To  the  new  aflignment,  the  defendant 
muft  plead,  Nat  Guilty^  or  juftify,  for  he 
cannot  fay,  that  the  place^fTigned,  and  the 
place  in  bar,  are  the  fame.  R.  Dy.  i6i.^. 
in  marg.     R.  Mo^  463. 

34.  Licence. 

^  To  claufum  f regit ^  the  dcftndant  may 
plead,  entry  by  theplalntifF's  licence.  Win. 
Ent.  1099.  And  licence  at  a  day  before  is 
fufficient,  without  faying  it  continued;  for 
it  (hall  be  intended,  if  the  contrary  does  not 
appear.     Semb.  Cart.  218. 

He  may  plead  licence  by  the  bailiff  of  the 
owner,  and  it  will  be  aided  after  verdi(ft» 
R.  2  Cro.  yj'j. 

So   an   implied  licence;     as,    entry,    ad 
auxilium  in  ptierperio  ferend\     5  Com.  Dig. 
328. 

Continuance  after  the  death  of  leflec  for 
life  for  fix  days,  before  which  time  he  could 
not  remove.     R.  2  Cro.  204. 

So,  if  A.  licenfes  B^  to  put  trees,  &c. 
in  his  garden,  and  afterwards  fells  the  gar-* 
den  to  £>•  who  continues  them  there  wfthout 
fcifure.     Mod.Ca.iyi.     Vide  infra. 

Or  licence  by  law;  as,  that  the  houfe 
was  .a   common   tavern.     Win.  Ent.  I087, 

ic88,  1097.  ^^^  ^^  ^"^  ^^  ^  peaceable 
entry,  and  for  the  purppfe  of  making  ufc  of 
it  as  fuch. 

That  he  entered  to  fhcw  the  iherifF  cattle 
upon  a  replevin.  2  Ro/.  553.  /.  12.  Fide 
•poji.  No.  39.     To  view  walte. 

But 


C  27a  I 

-  But  entry  by  licence  of  the  plaintiff's  wife, 
or  fervant,  js  not  fufficient.  R.  Cro.  EI. 
876. 

Nor  entry  to  take  his^goods,  or  his  falcon 
that  purfued  a  pheafant  there.  JR.  7^  Rol. 
567. /.  30.  Vide  poji.  No.  ^g.  Nor  entry  to 
vifit  his  fick  daughter,  being  fervant  to  the 
plaintiff.     R.  Id.  L  20. 

Or  to  demand  his  debt,   if  he  does  not  faj^ 
that  the  owner  Was  then  there.     JR«  Cro.  EL 
876. 

So  the  licence  will  be  determined  by  the 
fale  of  the  land  wherein  it  was  given.  Per 
Holt.     Mod.  Ca.  171.     Sedvidefupra. 

It  is  faid,  perRede^  21  H.  y.  28.  a.  That 
licence  by  the  plaintiff  may  be  given  in  evi« 
dcnce  upon  Not  Guilty. 

35.  Tender^  of  Amends. 

To  an  involuntary  trefpa^fs,  the  defendant 
may  plead  a  tender  of  fufficient  amends. 
1  Bro.  Ent.  332.     Tbo.  Ent.  204. 

By  the  Jat.  21  Jac.  c.  16.  To  trcfpafs 
fuare  claufum  fregit^  the  defendant,  dif- 
claiming  title  to  the  land,  and  (hev^ing  it  to 
be  an  involuntary  trefpafs,  may  plead  tender 
at  any  time  before  the  adlion  brought. 

So  to  a  negligent  trefpafs  by  efcape  of 
cattle,  (sfc.     2  Rol.  570.  /.  20. 

But  tender  after  a(S[ion  brought  is  too  late. 
So  after  a  latitat  fued  out ;  for  the  plaintiff 
may  by  his  replication  aver  that  he  fued  but 
9  latitat 9    with   intent    to   declare  in  trcf- 

pafs.     jR.  Cro.  Car.  264.     i  Rol.  538.  A  3* 

So 
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So  to  avowry  for  damage  fedfdnt  ift  reple- 
vin,  tender  mud  be  pleaded  before  im- 
pounding, for  it  is  not  within  xk\^  fiat.  2i 
Jac.  c.  16.  which  goes  only  to  trefpafs* 
R.  Lut.  1596. 

Tender  muft  be  of  a  fum  certain  i  for  the 
defendant  is  a  wrong-doer.     Salk.  686. 

To  a  voluntary  trefpafs,  tender  before  ac- 
tion brought  is  no  plea :  as^  for  putting 
cattle  in  the  plaintiff's  clofe.  Or  for  break «- 
ing  his  hedges,  &c.     5  Com.  Dig.  3p9« 

To  trefpafs  by  miftake,  tender  before  ac- 
tion is  no  plea  ;  for,  if  the  ad  was  voluntary^ 
it  cannot  be  known  whether  it  was  by  aiif- 
take^  or  how  intended  :  as,  that  he  cut  dowa 
the  plaintiff's  grafs  by  miftake  for  his  own« 
R.  3  Lev.  37. 

In  trefpafs  for  taking  away  goods^  the  de- 
fendant pleaded  tender  of  amends^  and  oa 
demurrer,  judgment  was  given  for  the  plain- 
tiff, the  21  Jac.  I.  c.  16.  giving  fuch  plea 
only  in  the  cafe  of  an  involuntary  trefpafs^ 
with  a  difclaimer,  and  fo  is.  2  Ro/.  Abr^ 
570. 

Replication. 

To  tender  of  amends,  the  plaintiff  may 

reply.  That  he  did   not  tender.     T^bo.  Ent. 

304.  Or,  that  the  amends  were  not  fuffi- 
cient. 

36.  Public  Good. 

5rhe  defendant  may  jufKfy  a  private  tref- 
pafs for  the  public  good  :  As,  entering   the 
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plaintiff's  clofe,  to  make  a  bulwark  in  de- 
fence of  the  king  and  kingdom.  21  i?.  7. 
27.  b.  Pulling  down  an  houfe  to  fave  others 
from  fire.  Id.  &  2  Rol.  566.  /.  2.  To  remove 
a  nufance.     SaJi.  458. 

So  an  entry  upon  fre(h  fuit  of  a  felon,  or 
goods  ftolcn.  Or  to  make  a  diftrefs.  5  Com^ 
Dig.  329. 

But  he  cannot  juftify  entering  a  clofe,  of 
digging  up  the  foil,  to  hunt  or  take  a  fox, 
badger,  &c.  though  it  be  for  the  public 
good.  Nor  entry  to  take  his  goods,  which 
a  trefpafler  carried  to  JS's  houfc^  Or  to 
fearch  for  goods  ilolcn,  in  another's  land. 
I6id. 

37.  Prevention  of  Damage  to  h'lmfelf. 

The  defendant  may  juftify  for  removal  of 
a  trefpafs  from  himfelf,  though  damage 
thereby  happens  to  another  :  As,  if  A.  ereds 
a  dam,  wall,  (Sc.  upon  his  foil,  and  the 
foil  of  jB.  if  J5.  throws  down  the  w^ll  upon 
his  foil,  it  will  be  well,  though  thereby  the 
whole  wall,  (Sc.  upon  the  foil  of  A,  alfo 
falls.     R.  Cro.  EL  269. 

But  I  muft  here  obfcrve,  he  will  fcarcely 
be  able  to  juftify  it,  if  he  faw  the  wall  be- 
gun, and  permitted  it  to  be  completed, 
without  obje<flion;  for  I  conceive  that 
amounts  to  a  licence^  and  he  ought  not  after* 
wards  to  attempt  to  meddle  with  the  walK 

The  defendant  may  enter  the  land  of  ano- 
ther, to  remove  a  nufance  there  to  himfelf- 

aRoI:  ^6t^.  L  50. 

lie 
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He  may  break  aa  hoiife  where  he  is 
wrongfully  imprifoned,  to  make  his  efcape. 
Id.  566.  /.  5.  He  may  chafe  cattle  jf^- 
magifeafant  with  a  dog  to  rcmofe  them. 
Id.  I.  20. 

But  it  is  no  plea  that  he  took  the  plaintifFs 
borfe,  to  fly  from  the  slflTault  of  E.  and 
others.     J?^jf.  423. 

38.  TJfing  or  fecuring  bis  Properly. 

The  defendant  may  juftify  an  adl  for  the 
fccurity  ofhiseftate,  or  intcreft  :  as,  if  he 
has  a  fifhcry  in  another's  foil,  he  may  juftify 
putting  pales,  or  other  things  there.  2  KoL 
564.  /:  27,  If  A.  takes  B/s  goods,  B.  may 
juftify  the  taking  them  again,  tho'  there  is  an 
alteration  in  the  form  :  As,  if  timber  taken 
is  cut  into  bbards.  JR.  Mo.  19.  If  cloth  is 
made  into  cloaths.     Mo.  20. 

This  was  a  fubjedt  of  curious  fpeculation 
and  of  fubtle  difquifition,  attended  with 
great  niceties,  in  the  Roman  law. 

If  a  man  has  goods,  timber,  &r.  in  an 
houfe  or  upon  the  land  of  another,his  execu-* 
tor  may  juftify  the  taking.  2  Rol.  564. 
/.  25. 

If  a  trefpafter  puts  the  goods  upon  his  own 
land^  the  owner  may  enter  to  take  them.  2 
Rol.  565.  /•  ult.  2  Rol.  56. 

Otherwife,  if  a  tenant  in  common  takes 
all  the  goods  which  he  has  in  common,  and 
puts  them  on  his  feparate  land,  the  other 
cannot  enter  his  feparate  land  to  retake  them, 
tho*  he  may  may  retake  his  part,  where  he 

Vol.  II.  T  can 
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can  do  it  without  a  trefpaft.    R.  2  Rol.  56€- 

/.  30. 

The  vendee   of  goods,   timber,  &c.   may 

juftify   an  entry  to  take   them.      Id.   567. 

/.  40. 

The  owner  of  a  water-pipe  by  grant,  or 

prefcription,  &c.    may  juftify  entering  into 

the   land,    where  it  lies,  to  repair  it.     Id. 

^-  45*5^- 

A  forefter  may  juftify  entering  into  land, 

next  theforeft,by  prefcription  to  rc-chace  deer 
to  the  foreft.  -R.  13  H.j.  16. 

If  goods  ate  ftolen  and  left  in  BJs  hoofe, 
the  owner  may  enter  to  take  them.  2  Rol. 
55.  /.  6. 

A  iheriff  or  his  officer  may  enter  where 
the  door  is  open,  to  levy  execution  upon  the 
goods  there*     R.  Cro.  El.  759. 

A.  may  juftify  entering  the  houfc  of  £• 
then  there,  to  den^and  his  debt  of  him.  5  Com* 
Dig.  330. 

But  if -^/s  goods  are  in  5/s  houfe  or 
land,  without  his  own  adt,  A.  cannot  juftify 
entering. to  take  them,  without  B/s  licence. 
Id.  Tbo'  he  has  licence  from  B.'s  wife  irt 
his  abfence.     Id. 

This  is  the  law,  but  I  have  great  pleafure 
in  faying,  that  in,  fuch  cafes,  a  plaintiff 
would  not  meet  with  any  encouragement. 
He  would  at  all  events  have  his  own  cofts  to 
pay. 

If  the  defendant  hath  a  right  to  dig  and 
take  clay,  &r.  as  tenant,  he  cannot  take  that 

*dug 
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dug  by  nnother,  tho'  no  tenant.    R.  Cro.  EL 

4-34- 

•     A  man  cannot  take  his  goods,   where  they 

are  fubftantially  altered,   as  if  timber  is  ufed 
to  build  an  hoiife.     Mo.  20.     Videfupra. 

I  conceive  notwithftanding  the  abhorrence 
ouranccftors  had  to  the  civil   law,  that  this 
dodrine,  as  well  as  many  others,   was  taken 
from  that  mod  excellent  code. 
,    \muji  be  guilty  of  adigrcffion,  but  I  trufl: 
the  reader  wi]l  cxcufe  me*     It  was  certainly 
a  maxim  of  the  civil  jaw^  under  the  Empe-t 
rors,  that  the  moill  of  the  Jbveretgn^   was  the 
law  of  the  /4W;  and   I   believe  that  was  the 
principal  reafon  why  our  hardy  anceftors,  ob- 
je<fted  fo  ftrcnuoufly,  to  the  introduction  of 
the  civil  law,  into  this   country.     The  con- 
ftitution  of  £»^/i?«i/ hath    been  fince  undcr- 
ftood>  and  defined,   I  may  boldy  aflert,  with- 
out fear  of  contradiction    from   the   lejrned, 
that  this  is  a  fundamental  maxim,   not   only 
in  all.  other  nations,  but   in  this  alfo.     The 
queftion  is,    who  is   here   the    fovereign,  or 
where  does  the  fovereign  power,  of  the  ftat« 
rciide  ?     I  anfwer,  not  in  the  king.     Not  ia 
the  perfon  whom  we  addrefs,  upon  every  oc- 
cafion,  as  onx  fovereign.     The  king,  as  fuch, 
is  the  executive  magiitrate  of  the  ftate.     Th^i 
fovereign  power,   /.  e.  that  of  cnailing  laws, 
to  bind  the  ftate,  is  veftcd  in,  tke  kingy  lords^ 
and   commons^  in  parliament  affembieJ  y  i.   e. 
when  they  meet  in  their  legiflative  capacitv, 
to  repeal,   or  amend,  oW  laws,  or  to  make 
new  ones:   then  the  king  is  one  of  ihc  ihrce 
dilates  of  the  realm,  poflefled  of  a   power  to 
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afTent  to^  or  diflent  from,  the  repeal,  or  aU 
teration  of  old  laws,  and  the  paffing  of  new 
ones. 

But  the  king,  of  his  own  will  merely^can- 
not^  alter,  or  repeal  any  exifting  law.  He 
cannot  difpenfe  with  the  execution  of,  or 
obedience  to  any  law  in  force.  He  cannot 
make  any  new  law.  Ergo^  in  this  refpedl:, 
our  anceAors  were  much  miftaken. 

I  have  taken  up  this  fubjedt,  upon  a  fup« 
polition,  that  the  maxim  of  the  civil  law, 
was,  according  to  many  writers,  the  reafon 
why  our  anceftors  fo  ftrenuoufly  refifted,  tbe^ 
introduction  9f  that  law.  But  I  con-^ 
ceive  there  was  a  much  ftronger  reafon,  why 
our  anceftors  objefted  to  it,  (tho'  we  have 
borrowed  much  from  that  code;)  which  was, 
that  if  the  civil  law  had  been  introduced  in 
its  full  extent,  the  people  of  this  country 
would  have  loft,  the  inejiimable  trial  by  jury, 
and,  confequently  the  'oiva  voce  examination 
of  witnefles:  the  beft  adapted  for  the  dif- 
covery  of  tfuth  that  ever  was  known. 

Was  I  to  defcant  at  large,  upon  the  infinite 
fuperiority  of  a  'uiva  voce   examination  of 
witnefTes,  in  an  open  court  of  juftice,  in  the 
prefence  of  many  fpedlators,  and  where  quc-^ 
ilions  are  unlimited,    and   the   contenance, 
adtions,  and  geftures  of  witnefles,  expofed  ta. 
public  view,  to  a  cold,  methodical,  and  in**" 
iipid  examination  of  witnefles,  ii^a  private 
room,  with  but  few  prefent,  upon  written 
interrogatories,  prcvioufly  prepared,  \  might' 
write  a  volume. 

It 


It  is^in  intricate  cafes^morally  impofCble  to 
prepare  interrogatories  in  chief,  and  foracrofs 
examination,  to  anfwer  the  porpofe.  No- 
thing can  be  a  ftronger  proof  than  the  very 
great  number  of  quedions^  a8  to  matters  of 
faSt^  which  the  courts  of  equity  have  fent  to 
the  courts  gf  law,  to  be  afcertained  by  a 
jury,  before  vvhofe  tribunal  only,  a  viva  voce 
examination  of  witneffes  can  be  had.  I  think 
this  digreflion  is  a  tribute  I  owe  to  the  laws 
of  my  country. 

39.  ^itle  with  Colour,  to  the  Plaintiff. 

When  Colour  Jhall  be  given. 

The  defendant  may  plead  title  in  himfelf 
by  defcent,  fine,  feoffment,  devife,  S?r.  and 
give  colour  to  the  plaintiff,  Colosr  is  a 
feigned  title  given  by  the  defendant  to  the 
plaintiff  in  afiife,  trefpafs,  Gfr.  when  the 
defendant  would  refer  his  title  to  the  court 
without  fending  it  to  lay  gens  *;  for  without 
iuch  colour  his  plea  will  amount  to  the  ge<* . 
neral  ifTue.  And  colour  muft  be  always  given, 
when  the  defendant's  plea  goes  only  to  the 
pofleflion  i  for,  notwithftanding  a  right  may 
remain  in  the  plaintiff :  As,  if  the  defend- 
ant pleads  a  defcent.  So,  if  the  defendant 
pleads  that  A.  was  feifed  in  fee,  or  of  the 
freehold,  and  he  as  fervant  and  by  his  com- 
mand entered  ;   for  the  plaintiff  may  have 

•  i,  e-   To  a  jnry. 
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a  right  by  leafc  for  years  or  otherwIfc.Vy  Ca/^.5 

XJ/]?-  330- 

l(  ih6   defendant   pleads    that   the  goods? 

were  waived  in  his  manor,  or  fold  in  market 

overt ^  being  ftolen  by  Jome  perfon  unknown^  he 

fliall  give  colour  \  for  that  unknown  perhaps 

was  the  plaintiff.     10  €0.  90.  b.  ^ 

But  when  the  defendant's  plea,  bars  the 
plaintiff's  right  and  property,  no  colour  is 
hcccffary  :  As,  if  the  defendant  pleads  a  col- 
lateral waranty,  aud  relies  upon  it.  Id.  a^ 
Or  an  eftoppel,  or  fine  with  proclamations. 
Id.  .  Or  an  adl  of  parliaoicnt;  for  in  thefc 
cafes  the  plaintiff  will  be  barred,  the*  he 
had  a  right  before.  Id.  b.  So,  if  the  ples^ 
bars  the  plaintiff  and  his  blood  for  ever.  Id. 

So,  if  the  plea  goes  to  the  plaintiff's  right 
or  property  :  As,  if  the  defendant  pleads 
that  A^  was  poffeffedof  goods,  and  fold  them 
in  market  overt^  there  needs  no  colour  ;  for 
the  plea  avoids   the  plaintiff's  property.  Id. 

Or,  that  A.  was  poffcffed,  and  JB.  ftole  and 
waived  them  in  his  manor.  Id.  That  the 
goods  were  wreck.  Id. 

That  they  were  tithes  fevered  from  the 
nine  parts,  for  this  takes  away  the,  property 
of  every  other.     R.  Id.  91.  a. 

So,  that  A.  enfeoffed  B.  and  he  as  his  fer- 
vant  entered  ;  for  when  he  (hews  how  A. 
who  had  the  fee  or  freehold,  was  intitled, 
the  right  fliall  not  be  intended  in  the  plain- 
tiff. IJ.  a. 

If  the  plea  is  to  the  writ,   or  action  of  the 

writ,  colour  is  not  neceffary.  Id.  91-  c.     So, 

^    the  defendant  admits    that  plaintiff 

I  had 
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had  an  eftate,  which  is  now  defeated  by  con^ 
,dition,  entry,  G?r.      5  Com.  Dig.  331 . 

In  trefpafs,  if  plaintiff  declares  on  his  pof^ 
fcffion,  and  defendant  makes  title,  and  give^ 
colour,  and  plaintiff  replies  de  injuria^  ^c. 
and  traverfes  defendant's  title,  it  is  fuffi- 
cient ;  for  he  need  not  reply  a  title,  poficffion 
being  enough  againft  a  wrong-doqr.  Stra^ 
1238. 

40.  What  Colour  Jhall  be  good. 

Every  colour  njuft  be  matter  of  law  which 
does  not  lie  in  thp  knowledge  of  lay  gens  : 
As,  a  claim  by  colour  of  a  charter  of  feoff- 
ment by  which  nothing  pafTed,  ^c.  10  Co. 
gi.  b.  2  Cro.  122. 
By  a  grant  of  a  reverfion  to  which  there  was 
no  attornment,  2  Cro.  122.  So  it  muft  be 
a  matter  which  would  be  a  good  title  if  it 
was  real.     10  Co.  ()}.  6. 

But  default  of  colour  is  form  only,  and 
aided  upon  general  demurrer.  10  Co.  95.  a. 
R.  2  Cro.  229. 

I  fjiall  fay  no  more  about  colour  th^n  to 
fay,  it  being  only  a  matter  of  form,  it  is  now 
feldom  introduced  into  the  plea,  and  that  no 
gentleman  at  the  bar,  would  demur  fpccially 
for  want  of  colour, 

41.  Other  yujiifieations. 

The  defendant  may  juftify  ivt(^zk  quare 
vlauftim  Jregit  by  entry  to  execute  procefs. 
Or,  to  makeadiftrcfs.     lo  make  ufe  qf  his 
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way.  Lut.  1427.  In  the  highway.  Win. 
1004.  To  ufe  his  common.  To  make  per- 
ambulation. Co.  Ent.  651.  b.  To  take  his 
corn,  cattle,  &c.  To  repair  his  houfe,  wa- 
ter-courfe>  &c.     To  remove  a  nufancc. 

To  fifti  in  his  fcveral  or  free  fifhery.  Hard. 
407,  So  the  defendant  may  juftify,  by  the 
command  of  another  defendant  who  pleads 
not  guilty  ;  for  his  plea  (hall  not  take  away 
from  his  fervant  his  juftification,    JR.  2  Mod. 

To  trefpafs  quare  cl auf urn  f regit  by  B.  the 
defendant  may  plead  in  bar  a  recovery  by 
himfclf  in  ejedlment  againft  the  plaintiff.  /J. 
I  Leo.  313.  3  Leo.  194.  Or  a  recovery  or 
bar  in  another  adion  for  the  fame  trefpafs. 
Vide  ASlion^  Div.  IX.  No.  i.  &c. 

If  the  dfefendant  juftifies  by  title  to  a  ma- 
nor, houfe,  ©*^.  it  is  not  fufficient  to  fay, 
whereof  the  place  in  which  ^  &c.  is  farce/,  with- 
out faying  //  was  at  the  time  of  the  fuppopd 
trefpafs.  ^  ^  ,       ' 

If  the  locus  in  quo,  in  trefpafs  quare  clau^ 
f um fregit,&c. is  the  inhtviiznct  of  the  crown, 
(as  JVindfor  great  park,)  defendant,  on  not 
guilty  pleaded,  cannot  give  in  evidence,  that 
it  was  a  common  highway.  Duchefs  of 
Marlborough  v.  Grey,  M.  1728.  Bunb.i^g. 
Nor  do  I  cbnceive  in  any  cafe  where  the  in- 
heritance is  in  a  private  perfon. 

I  had  fome  thoughts  of  giving  the  pro- 
ceedings in  wajie  I  but  as  the  acflion  is,  now, 
feldom  ufed,  an  adlion  on  the  cafe  in  nature 
of  an  aiSibn  of  wafte  being  fubftituted  in  it's 
[lace,  I  fhall  proceed  to  fome  more  common, 

and 


[      28l       ] 

and  cohfequently  more  ufeful  titles.     As  to 
If^xfte,  Vide  5  Com.  Dig.  34.2. 


WALES. 


/.  Wales. 

!•  Tart  of  the  Dominion  of  England. 

According  to  Lord  Coke,  Wales  was  al- 
ways feudatory  to  the  kingdom  of  England. 
2  In/i.  195.  4  Inji.  239.  But  I  conceive  his 
lordfhip  was  a  better  lawyer  than  hiftorian, 
as,  if  I  am  not  much  miftaken,  it  was  ori- 
ginally a  free  and  independent  ftate,  before 
England  was  wholly  under  one  fovereign. 

Jt  is  faid  per  Coke,  to  be  held  of  the 
crown  of  England,  but  not  parcel.  F.  i  RoL 
246,7.  2  Rol.  29.  And  therefore,  it  is  faid, 
the  kings  of  Wales  did  homage,  and  fworc 
fealty  to  H.  2.  and  King  John.  Brad.  Hifi. 
299^  330,  480.     So  to  H.  3.  Brad.  663. 

And  II  Ed.  i.  upon  the  conquell  of  Lie w-^ 
ellin  Prince  or  King  of  Wales,  that  principa- 
lity became  a  part  of  the  dominion  of  the 
realm  oi  England.     2lnji.  195.  4 /;7/?.239, 

And  by  the  ^at.  Wallioe  12  Ed.  \.  It  was 
annexed  and  united  to  the  crown  of  Eng^ 
land,  tanqmm  partem  corporis  ejufdem^  * 
4  Inji.  z^o.  I  yau.  300,  400.  2  Rol.  29. 
2  Mod.  Ca.  140.  And  by  xhtjlat.  zj  H.  S. 
c.  26.  reciting  that  it   was  always  incorpo- 

*  This  Stajtiitc  Tcmiads  one  of  the  Fable  of  the  Painter  and 
Lio^. 

rated 
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rated  and  united,  it  is  enafled,  that  the  do« 
minion  of  Wales  (hall  continue  for  ever  in- 
corporated, united,  and  annexed  to  the  realm 
of  England. 

Yet,  if  thtjiat.  of  Wallia .m^L^^  at  Rutland 
12  Ed.  I.  was  not  an  adl  of  parliament,  (as 
it  fccms  that  it  was  not)  the  incorporation 
made  thereby  was  only  an  union,  jure  feu- 
dali^  &  nonjure  proprietat\     Van.  414. 

A  few  lines  of  hiftory  will  fatisfy  any  one, 
as  to  the  idle  pretence  of  Wales^  being  a  part 
of  the  dominions  of  the  crown  of  England. 
Vide  Caradoc%  hiftory  of  Wales,  engliflbed 
by  Dr.  Powe'l,  and  augmented  by  W.Wynne, 
fdlow  of  Je/u^  College,  Oxon.  Lond.  J 774. 
^.  300,  (§c^ 

2.  SuhjeSl  to  its  Laws. 

Wales,  before  the  union  with  England 
was  governed  by  its  own  proper  laws. 
Vau.  300,  399.  Cro.  Car.  247.  Jon.  255. 
.But  by  thp  {{^l.  of  Rutland,  12  Ed.  1.  The 
kings  fays,  leges  et  confuetudines  partium 
illarutnjecimus  recitari,  quibus  intelleSl^  quaf- 
dam  de  concuio  procerum  delevimus,  quafdam 
permijimus,  quafdam  correximus,  et  alias  ad-- 
jiciend'  decrevimus.     Vau.  400. 

And  fince,  laws  made  in  England,,  bind 
people  in  Wales  if  it  be  named,  but  not 
Vtherwife.     Vau.  300,  400,  415. 

And  now  by  ihtjiat.  27  H.  8.  c.  26.  All 
in  Wales  fliall  have  and  inherit  all  liberties, 
rights,  privileges,  and  laws,  in  this  realm, 
and  all  other  his  majefty's  dominions,  as  all 
ether   his   majcfty's  natural    born  fubjefts, 

And 
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And  ihall  be  inheritable  to  manors,  land^^ 
&c.  in  Wales  J  in  the  fame  manner  and  after 
the  form  of  the  RngliJIj  laws,  without  divi-r 
fion  or  partition,  and  not  after  any  tenure  or 
form  of  JVelJIj  laws  and  cuftoms.  And  that 
the  la\ys  and  flatutcs  of  this  realm,  and  no 
other,  (hall  be  had,  ufed  and  executed  in 
the  faid  dominion  oi  Wales ^  in  like  manner, 
as  in  this  realm,  or  as  by  this  adt  Hiall  be 
further  eftablilhed. 

;  And  therefore,  the  ftatutes,  then  made  or 
afterwards  tp  be  made,  arc  all  introduced  in- 
to Wales.     Fau.^i^. 

3 ,  Wales  Jball  have  its  proper  Counties. 

By  Xhtjlat.  Wallta,  12  Ed.  i.  There 
were  ^x  counties  ereded  in  Wales,  viz^ 
Anglefea,  Carnarvon^  Merioneth^  '  Flinty 
Carmarthen^  and  Cardigan.  4  Injl.  239, 
Bqt  fhey?^/.  34  H.  8.  c.  26.  mentions  Gla* 
morgan  and  Pembroke,  alfo,  as  antient  coun- 
ties. 

The  marches  oi  Wales  were  lordfhips  lying 
between  the  counties  of  England  and  Wales, 
and  pot  in  any  county*     Vau.  415, 

By  the  Jiat.  27  H.  8,  c.  26.  and  34  H.  8* 
c.  26.  Wales  was  divided  into  12  counties, 
for  feveral  lordjhips  mqrches,  were  annexed 
to  divers  (hires  in  England,  and  feveral  to 
counties  of  ^^/(f J",  [viz.  xo  Salop,  Hereford, 
and  Qloucejler  in  England,  and  to  Glamor^ 
gan,  Carmarthen,  Pembroke,  Cardigan,  and 
Merioneth  in  Wales)  and  the  refidue  were 
^rcdted  into  five   new  counties,  viz.  Mon^ 

mouth. 
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piMib^  Brecknock,  Radnor^  Monfgohery,^ni 
Dentigb,  of  ivhich  Manmoutb  was  dnnei^ed 
to  the  realm  of  England,  and  the  four  others 
to  the  dominion  of  Wales. 

IL  What  Procefs  goes  to  Wales ^  out  of  the 

Courts  of  Wcftminfter. 

I.  Mandatory  Writs. 

To  all  the  dominions  acquired  to  the  crown 
.oi  England,  fome  of  the  king's  writs  run: 
As,  mandatory  writs  out  of  chancery.  Vau. 
401.  Writs  of  fafe-condudt  of  proteftion. 
Id.  Ne  exeat  regnum.  So  a  writ  of  error. 
Jd.  402. 

So  a  certiorari  lies  to  the  juftices  of  the 
grand Jejjions  in  Wales,  to  remove  an  indid- 
ment  for  felony  to  J5.  R.  5  Conu  Dig.  tzj* 
Vide pojl.  Div.  IF.  So  an  habeas  corpus  to 
remove  a  perfon  indidted  there.  R.  2  M^d. 
Ca.  137. 

2.  Capias  Vtlagatum. 

A  capias  utlagatum  always  goes  directed  to 
the  iheriffs  of  Wales  \  for  it  is  in  the  nature 
of  a  mandatory  writ.     V^u»  igy,  414. 

By  iht  Jlat.  1  Ed.  6.  c.  10.  All  writs  of 
fpecial  capias  utlagatum,  fingle  capias  utlaga- 
tum, non  molejlandum,  and  all  other  procefs 
for  or  againft  any  perfon  outlawed,  may  bt 
diredted  to  the  fticrift'of  any  of  the  counties 
in  Wales. 

III.  What 
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TIL  What  Procefs  does  not  go  thither. 

The  union  of  Wales  to  the  kingdom  of 
England^  by  the  fiat.  Walli(e^  12  Ed.  i.  or 
by  xhcjlat.  2j  H.  8.  c.zb.  does  notfubjcA 
Wales^  to  the  jurifdidlion  of  the  courts  of 
England.     Fau.  400,  415, 

And  therefore,  generally,  hreve  domini 
tegis  non  currit  in  JVallid.  Vide  Lamp  ley 
&  aL  V.  I'homas  &  al.     1  Wilf.  193. 

An  original  writ  in  a  real  adion  does  not 
run  in  Wales.  Vau.  417.  And  though  real 
a<flions  for  a  feigniory,  lands,  church,  Gfr. 
in  the  marches  of  Wales^  were  brought  and 
tried  in  an  adjoining  county,  before  the  Jlat. 
27  H.  8.  c.  26.  Yet,  fince  that  ftatute  they 
are  not  ufed.  Fau.  417.  Fide  poft.  Div. 
IF. 

An  appeal  does  not  lie  in  a  county  next  to 
Wales,  for  a  murder  committed  in  Wales.  R^ 
Cro.  Car.  247. 

An  indidlment  in  Wales  for  felony  in  the 
famb  county,  (hall  not  be  removed  by  certio^ 
rari^  to  be  tried  in  the  county  adjoining.  Fide 
5  Com.  Dig.  628.  who  cites  authorities^ 
pro  &  con.  Fide  ante,  Div.  II.  No.  i* 
Fide  2  Mod.  Ca.  136.  to  145. 

A  perfon  indifted  for  murder  in  Wales, 
may  be  removed  by  habeas  corpus,  and  tried 
in  the  next  Englijh  county.  5  Com.  Dig. 
628.  Fide  poft.  Div.  IF.  alfo  i  Wilf.  193, 
&c. 

Judicial  procefs,  as  a  capias  adfatisfaci*> 
4ndum,  or  Jieri facias,  upon  a  judgment,  docs 

•     not 
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not  go  to  a  fherifFin  Wales.  Though  it  b6 
upon  a  judgment  in  B.R.  Nor  Sijiirejhcias 
upon  a  judgment  againft  an  heir  and  tertc- 
nanis.  Nor  a  fcire  facias  againft  bail,  who 
live  in  Wales.  Nor  a  tejlatum  fcire  facias. 
Vide  5  Con{.  Dig  628.  who  cites  various 
authorities,  pro  &  con^ 

If  a  defendant  dies  after  a  judgpient  againft 
him  in  Wales^  and  A.  takes  adminiftration 
to  him  in  London,  the  judgment  in  Wales 
ihall  not  be  removed  by  certiorari  to  B.  R. 
or  C.  B.  to  enable  the  plaintiff  to  take  a 
Jcire  facias  out  of  the  fuperior  court,  againft 
the  adminiftrator.     jR.  Cro.  Car.  ^4-^ 

But,  in  this  cafe,  the  party  is  not  without 
remedy ;  for,  he  may  bring  an  adlion  in  any 
of  the  courts  at  Wejiminjier^  upon  the  judg- 
ment. 

•  •  • 

Breve  domini  regis  de  latitat  non  currit  in 
WalUd,  argued  in  hampley  v.  Thomas^  and 
adjudged  in  Jones  v.  jfones*     i  Wi/f.  193. 

IF.  Trials  for  Lands,  &c^  in  Wales. 

Real  ad:ions  for  a  feigniory  or  barony, 
within  the  marches  of  WaLsj  (hall  be  brought 
and  tried  in  the  county  within  England,  next 
to  fuch  feigniory  or  barony.  Vau.  412. 
Vi^e  aSlion,  Div.  XIL  No.  2.  And  this  fcems 
founded  upon  an  antient  ftatute  now  loft. 
Fau.  404. 

By  ihc  fat.  26  H.  8-  c.  6.  juftices  of  peace, 
and  goal-dclivtry,  in  counties  adjoining  to 
Wales,  may  hear,  &c.  all  felonies,  (and  their 
accefTarics,)  committed  in  Wales.     Aqd  this 

IS 
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is  not  repealed  by  the  JIaf.  34  Gf  35  H.  8,  c. 
26.  That  judges  of  fFales  maiy  hold  pleas  of 
the  crown,  and  (hall  inquire,  &c.  of  all  cri- 
minal offences  committed  within  their  limits ; 
for  the  king  hath  a  concurrent  jurifdidtion* 
2  Mod.  Ca.  145. 

And  therefore,  a  perfon  indidled  there 
for  murder,  after  a  noi/e  profequi  upon  the 
indidtmcnt  there,  was  removed  by  habeas 
corpus  to  Hereford^  and  there  indided,  and 
tried,  and  convided,  and,  after  judgment 
againfl  him  in  B.  R.  executed.  R.  2  Mod. 
Ca  136  G?  145.  The  King  v.  Ortbos  and 
fon. 

The  nolle  profequi  xx^on  the  firftindiflmentj 
was  to  avoid  a  trial  in  Wales. 

I  have  dated  this,  becaufe  in  that  cafe,  fa 
it  was :  But,  I  truft,  will  never  be  drawn 
into  precedent. 

.  In  God's  name,letthe  party  erjoy  the  benefit 
of  the  nolle  profequi  \  not  for  his  own  fake,  but 
for  the  lake  of  all  the  fubjecfts  of  the  ftate,  for 
the  fake  of  juftice  and  honour,  for  the  fake 
of  our  laws  and  conftitutioa,  which  hav- 
ing ve/led  in  the  king  an  authority,  to  dele- 
gate to  a  lawofficer  of  the  crown,  a  power  to 
fay,  in  a  criminal  cafe,  the  king  will  not 
profecute;  and  the  officer  having  exercifcd 
that  authority,  the  law  does,  and  muft  fup- 
pofe  the  king's  will  is  irrevocable  ;  the  party 
fpppofes  foi  and  difmifles  his  witncfles,  who 
may  be  able  to  prove  his  innocence.  Thefe 
witnefles  may  die,  and  then  fome  malicious 

perfon  may   revive  the  profecution,  by  pro- 
curing a  revocation  oi  tho  nolle projequi,  and 

con- 
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convift  an  innocent  man.  Dreadful  indeed^ 
\;trould  be  the  confequcnces,  if  fuch  pradtices 
were  permitted.  Befides,  in  cafes  of  murder, 
felony,  &c.  if  the  crown  wantonly  excrcifcs 
its  power,  and  will  not  profecute,  offenders 
may  be  proceeded  again  ft  by  appeal,  and  if 
convicted,  muft  fuffer  death,  as  the  crown 
caanot,  in  fuch  cafes,  pardon.  Another 
reafon  in  favour  of  my  obfervation  is,  as  to 
keeping  witnefTes,  an  appeal  muft  be  profe- 
cuted  in  a  year  and  a  day:  But  the  time  for 
profecution  by  indictment,  is  not  limited  by 
any  law. 

But  to  proceed,  trial  in  the  next  county 
for  lands  in  JVales,  extends  only  to  a  feigni- 
ory  or  barony  within  the  marches  there.  Vau. 
412. 

It  does  not  extend  to  any  indiAment  or 
appeal  for  murder  or  other  felony  there, 
which  fliall  be   tried  in  the  grand  fejions. 

R.Jon.isS' 

After  iffue  joined,  a  venire  faciat  fliall  be 

awarded  for  trial;  And  it  may  be  returnable 
the  day  after  the  tejle ;  for  the  procefs  fliall 
be  de  die  in  diem  in  the  fame  fcfiions.  JR. 
Cro.  Car.  179. 

If  there  be  a  bill  in  the  grand  feffions  againft 
A.  and  J5.  to  which  A.  who  lives  there,  ap- 
pears, if  B.  upon  fervice  in  London  does  not 
appear,  his  land  in  Walei  may  be  fequeflered. 
5  Com^  Dig.  628.     fays,  DuA.  2  Mod.  Ca. 

S74-  , 

Fide  more  concerning  ifrales i n  A^ion,Div. 

XIL  No.  z. 
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The  judges  of  aflize^in  an  adjacent  Engh/h 
county,  have  concurrent  jurifdidion  in  felo- 
nies, with  the*  grand  /effions  through  all 
Whales,  and  not  in  the  lordfhips  marches 
only.     Stra.  553. 

An  habeas  corpus  m^y  be  granted  without 
an  affidavit,  to  remove  a  prifoner  indided, 
to  take  his  trial  in  the  adjacent  Englijh  coun- 
ty.    Id.  945. 

By  xh^Jiat.  13  Geo.  3.  r.  51.  If  a  plaintiff 
in  a  perfonal,  or  in  a  tranfitory  adlion,  where 
the  caufe  arifes  in  Wales^  and  is  tried  in  the 
next  Englijh  county,  does  not  recover  by  ver- 
did-,  debt  or  damages  to  10/.  and  the  judge 
certifies,  that  the  defendant  rcfided  in  l^yales 
at  the  fervice  oi  mefne  proccfs,  judgment  of 
nonfuit  (hall  be  entered,  unlefs  the  judge 
certifies,  that  the  title  of  land  was  chiefly  in 
queftion,  and  the  caufe  proper  to  be  tried  in 
an  Englijh  county.  But  the  plaintiff  is  to 
have  bis  damages  out  of  the  defendant's  cofts^ 
the  verdid  is  a  bar  to  another  adion  for  the 
fame  caufe. 

Jufticcs  (hall  not  make  deputies,  but  for 
calling  courts,  taking  fines,  G?r. 

The  king  may  nominate  a  deputy,  in  caic 
of  ficknefsof  a  juftice.        ^  ^    ., 

There  may  be  fpccial  juries. 

The  juftices   may  appoint  perfons  to  take 
affidavits  and  recognizances. 


Vol.  IL  U  WrIcK. 
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WRECK. 

Wrecks  Flotjan^  Jet  fan,  vibat  Jhall  be. 

Wreck  is,  where  goods,  after  (hipwreck, 
are  thrown  upon  the  land,  and  no  man,  dog, 
or  other  animal,  efcapes  alive  out  of  the 
fhip.     2  Inji.  166. 

Flotfan^  is  where  goods  after  (hipwreck, 
lie  floating  or  fwimming  upon  the  top  of  the 
water.     Bl.  Norn.  Verb.  Flotfan. 

yet/an^  is  any  thing  caft  out  of  the  fbip, 
being  in  danger  of  a  wreck,  and  beaten  to 
the  (hore  by  the  waves,  or  cafl:  on  it  by  the 
mariners.     Id.  Verb.  Flotfan. 

But,  if  any  animal  efcapes  alive  to 
land,  it  will  not  be  a  wreei,  for  a  dog  and  cat 
are  only  fpecified  as  examples.     2  InJi.  167. 

So  the  king's  goods  rfiall  not  be  a  wreck, 
if  the  property  be  proved  at  any  time.  Id. 
168. 

If  a  (})ip,  being  in  di  (Ire fs,  all  defert  her, 
and  any  one  come  alive  to  land,  though  the 
fhip  afterwards  perilhes,  there  will  be  no 
vyreck.     Id.  i6y. 

If  a  (hip  be  purfued  by  enemies,  and  all 
the  mariners  to  fave  their  lives,  defert  the 
ihip,  and  come  to  land,  and  the  fhip  is  ran- 
fucked  by  the  enemies,  and  afterwards  put 
to  fca,  and  there  perifhes,  it  will  be  no 
ureck.  Id.  So,  if  a  (hip,  befng  in  a  temp- 
eil,  cuts  its  cable^  the  anchor  is  not  wreck. 
2  Rel.  159. 

By 
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By  the  Jiat.  W.  i.  -^  Ei.  i.  4.  (which  \% 
only  a  declaration  of  the  common  law)  the 
things  muft  be  kept  by  view  of  the  flierifF, 
coroner,  king's  bailiff,  Gfr.  and  bailed  in  the 
hands  of  thofe  of  the  town  where  fotind,and 
if  any  one  proves  property  wJtJiin  a  year  and 
a  day,  they  fliall  be  reftored  to  him,  without 
delay;  if  not,  they  remain  to  the  king.  VaU. 
164, 

Wreck  belongs  to  a  fubjeft  by  grant,  or 
prefcription.  *  2  Inft.  168.  In  which  cafe, 
the  (heriff,  (3c.  muft  deliver  the  goods  to 
the  grantee.  Id.  If  the  flierifF,  ^c.  does 
not  do  it,  he  fliall  be  imprifoned  and  fined 
at  the  king's  will,  and  render  damages.  Id. 
166.   168. 

By  the  words,  at  the  kings  will,  muft  flow 
be  undcrftood,  not  an  arbitrary  impofltion, 
but  a  fine«  the  quantum  of  which  is  regulatefd 
by  the  found  difcretion  of  the  king's  juftices, 
and  antient  ufage. 

If  the  goodsare  not  kept  by  the  (herlff^ 
but  taken  away  by  the  neighbours,  the  owner 
fhall  have  a  commiflion  cf  6jer  and  terminer 
to  enquire  of  the  trcfpafs,  and  to  make  refti- 
tution.     Id.  168. 

But,  if  the  goods  found  are  6x)nd  p^rttUra, 
the  flicriff  may  fell  them  within  the  year. 
Id. 

The  year  and  day*  within  which  the  owner 
may  prove  his  prdpertVj  fhall  be  computed 
from  the  feifure,  as  wreck.  •  Id.  ^nd,  if 
the  owner  dies  within  that  time,  his  executor 
or  adminiftrator  may  prove  the  property.    Id^ 

U  2  Goods, 
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Goods,  vyhjch  arc  wrecks  pay  no  cuftom, 
R.  Van.  i6i.  Gfr. 

^yjiat^  26  Geo.  2.  c.  19.  Stealing  from 
a  wreck,  wounding  any  perfon  wrecked,  or 
obftru(fling  his  efcape,  or  putting  out  falfe 
lights,  is  feloay  without  benefit  of  clergy. 

But  for  goods  of  fmall  value  cafl  on  (hore, 
and  ftolen  -without  circumflances  of  cruelty, 
the  offender  may  be  indidted  and  punifhed 
for  petty  larceny. 

Ajufticccf  the  peace  may  ifTue  a  fearch 
warrant  for  wrecked  goods  ;  or  goods  offered 
to  fale,  fuppofed  wrecked,  may  be  flopped, 
and  the  judice  may  commit  the  offender 
for  fix  months,  or  *{ill  payment  of  treble  the 
value. 

Perfons  faving  goods,  and  giving  notice, 
or  difcovering  concealed  goods,  intitled  to 
falvage. 

When  a  veffel  is  ftranded,  the  ncarcft  juf- 
ticc,  &c.  (hall  give  notice  for  a  meeting  of 
the  Sheriff,  juftices,  &c.  to  give  affiftancc, 
and  adjuft  falvage.  If  the  lalvage  is  not 
paid,  the  ofHcers  of  the  cuftoms  may  fell 
goods  to  pay  it. 

On  oath  of  plunder,  theft,  or  breaking  fliipi 
made  and  delivered  to  the  clerk  of  the  peace, 
he  (hall  profecute,  on  pain  of  100/.  The 
charges  to  be  paid  by  the  treafurer  of  the 
county, 

Perfons  affaulting  officers,  employed  in 
falvage,  (hall  be  tranfpo'rted  forfeven   years. 

Perfons  employed  fhall  adt  under  the  orders 

of  the  maftcr,  owners,  officer  of  the  cufloms, 

ofcxcife,  fheriff,  juftice,   mayor,  comroiffi- 

oner 
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oner  of  land-tax^  chief  conftablc,  or  petty- 
conflable;  on  pain  of  5^/.  or  three  months 
imprifonment. 

The  (hip's  name,  &c.  (hall  be  fent  upon 
oath  to  the  fecretary  of  the  admiralty,  and 
]Hibli(hed  in  the  gazette. 


OF  THE  LAW  CONCERNING,  AND 
OF  PROCEEDINGS  BY,  AND 
AGAINST  PARTICULAR  PERSONS. 

Of  the  Law  concerning  Adminijlratlon. 

I.  Adminijiration. 

By  'whom  it  jhall  be. 

The  adminiftration  of  the  perfonal  eflate 
of  every  one  after  his  death,  belongs  to  his 
executor,  or  adminiftrator. 

When,  by  whom,  to  whom,  and  how  ad- 
miniftration (hall  be  granted.  Videpoji.  Ad- 
miniftrator^     Div.  II.  No.  i.  &c. 

Who  (liall  be  executor  de  fon  tort^  and 
how  charged.  Vide pojl.  Admin^Jirator^  Difu. 
III.  No.  i.Gfr. 

//.  Executor. 


I. 


How  appointed. 


A  man  who  makes  a  will,  may  thereby 
appoint  his  executor.  And  any  words  which 
denote  the  intent  of  the  tcftator,  that  fuch  an 

U  3  ^n® 
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one  (liall  have  the  care  of  his  perfonal  eftatc, 
arc  fufficient  to  conftitute  him  his  executor: 
As,  if  he  wills,  that  A.  fhall  have  the  ad* 
ininidration  of  his  goods.  That  A.  (hall 
have  his  gopds  to  pay  his  debtff.  That  A. 
Oiall  have  the  refidue  of  his  goods,  after  his 
legacies,  if  he  gives  fccurity  to  perform  his 
will.  That,-^.  (hall  be  overfeer,  aiid  (liall 
have  the  rule  and  difpofition  of  his  goods, 
and  payment  and  receipt  of  his  debts  during 
the  non^age  of  his  executor  \  he  (hall  be  ex- 
ecutor during  the  infancy  of  the  Qth?r»  Or, 
that  none  (hall  have  any  dealing  with  his 
goods,  except  A*  during  the  minority  of 
his  fop.  That  hi^  wife  (hall  pay  all,  and 
take  all. 

5o,  if  he  name  A.  his  executor,  and  after- 
wards devife  goods  to  A.  and  B.  to  difpofe 
of  for  his  foul  i  both  are  his  executors,  hro. 
Ex.  ^8. 

^.  de  hoc  ?  as  to  all  the  other  goods,  ex- 
cept thofe  dcvifcd  to  A.  and  B*  I  conceive 
B.  merely  a  devifee  in  tru(l. 

So,  if  he  name  A.  his  executor,  an(l  that 
B.   (hall  adminifter  with  him,  or  in  ^d  of 

him. 

But  if  B.  be  made  overfcer  to  the  execu- 
tor, or  a  co-adjutor,  without  more,  he  is  not 
a  co-executor. 

A  teftator  may  name  one,  or  more,  his  ex- 
ecutors. Or,  pnc  for  goods  in  one  county, 
pr  kingdom,  and  another  for  goods  in  another 
country.  Or,  one  for  part  of  his  goods,  an- 
other for  fuch  a  part. ,  So  he  may  name  fuch 
an  one  his  executor  for  fuch  a  time,  and 
I  afterwards 
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afterwards  another.  Or,  fuch  an  one  to  be 
his  executor  upon  fuch  a  condition,  or  con- 
tingency. Or,  that  upon  fuch  a  condition 
to  be  performed  A.  (hall  be  executor,  other- 
wife  B. 

But  where  the  condition  is  fubfcquent, 
A.  fh^U  be  executor,  until  a  breach.  And 
where  the  condition  is  repugnant,  as,  that 
one  of  the  executors  (hall  not  admmifter,  it 
will  be  void,     i  Com.  Dig.  253,  4. 

2.  Who  may  be  an  Executor^ 
7..  A  common  F erf  on. 

A  teftator  may  name  every  one,  that  he 
pleafes,  to  be  his  executor.  An  infant,  or 
in  ventre  fa  mere^  z  feme  covert^  an  alien. 
So,  a  man  outlawed,  or  convi(fled,  or  at-^ 
tainted. 

So^  if  an  executor  becon^e  bankrupt,  the 
probate  by  him  (hall  not  be  revoked. 

But  a  corporation  aggregate  cannot  be  an 
executor  i  for  it  cannot  take  an  oath  to 
make  probate  of  the  willfi  i  Com.  Di^. 
354- 

3.   ^he  King. 

So  the  King  may  be  an  executor.  But 
the  King  fhaU  appoint  commifiioners  to  ad- 
minifter  for  him,  who  (hall  fue,  and  befued. 
t  Com.  J)ig,  254. 

U  4  4.  When 
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4 .  fF&en  an  Executor  may  refufe. 

An  executor  may  refufe  before  the  ordi- 
nary to  be  executor.  And  if  the  bi{hop 
himfelf  be  made  executor^  he  may  refufe  be< 
fore  his  commifTary.  And  if  the  executor 
fend  a  letter,  ^c.  to  the  ordinary,  by  which 
he  renounces,  and  the  refufal  be  recorded,  it 
is  lufficieot.  So,  if  a  debtee  being  named 
executor,  fue  the  ordinary  for  the  debt,  that 
amounts  to  a  refufal.  So,  if  an  executor 
plead,  never  executor,  nor  ever  adminiftrcd 
as  executor.     9  Co.  36.  b^ 

But  after  adminiflration,  an  executor  can- 
not refufe.  So,  after  an  oath  taken  before  a 
furrogate,  he  cannot  refufe,  tho'  a  caveat 
be  entered.  And  if  adminiftration  be  granted 
upon  a  refufal,  after  he  hath  adminiftcrcd, 
it  may  be  repealed.  Vide pojl.  Adminijlratort 
Div.IL  No.  I.  8. 

If  the  executor  refufe,  and  adminidration 
be  granted,  he  cannot  afterwards  prove  the 
will.  So,  he  cannot  accept  the  executor- 
/hip,  and  afterwards  refufe  a  term  for  years, 
(3c.     Videpoji.  No.  lo. 

Yet,  if  an  executor  does  not  refufe,  but 
only  makes  default  upon  a  citation  to  prove 
the  will,  and  upon  that  adminiftration  is 
granted,  he  may  afterwards  prove  the  will. 
So,  if  one  executor  appears  and'  proves  the 
will,  although  theother  refufes,he  may  after- 
wards prove  the  will ;  for  he  continues  ex- 
ecutor, notwithftanding  his  refufal.  And 
may  releafe  a  debt ;  and  iTiall  be  joined  in  a 
fuit,  &c.     I  Com,  Di^^  255. 

2  If 
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If  there  are  two  executors  and  one  renoun- 
ces, yet  he  may  ftill  come  in  whenever  he 
pleaics,  and  demsfnd  probate;  but  if  both  re- 
nounce, and  adminiftration  is  granted;  it  is 
otherwife.     3  P.  IV.  249.     3  Burr.  1463. 

5..  When  his  DebtJh4iUbe  releafed. 

When  an  executor  is  indebted  to  the  tcf- 
tator,  his  debt  (hall  be  releafed  ;  for  the  ex- 
ecutorcannoi  maintain  an  a£)ion  againd  him- 
felf.  And  therefore,  if  the  executor  was  in-* 
debted  upon  bond,  or  otherwife,  to  the  tefta- 
tor,  the  debt  (hall  be  releafed.  So,  if  the 
teftator  make  one  debtor  his  executor,  where 
fcvcral  are  jointly  bound  or  indebted  to  him, 
it  (hall  be  areleafe  to  all.  So,if  he  make  the 
wife  of  one  obligor,  or  debtor  his  executrix, 
tho'  the  teftator  wa^  within  age.  Tho'  the 
executor  does  not  prove  the  will,  nor  admi-' 
nifter.  So,  if  he  make  his  debtor  and  others 
his  executors,  the  debt  is  releafed  ;  for  they 
rouft  all  join  in  a  fuit*  And  if  the  execu- 
tor, who  was  indebted  to  the  teftator,  dies, 
an  a€lion  does  not  lie  againft  his  executor  or 
adminiftrator  for  the  debt ;  for  a  perfonal 
thing  fufpended  is  extind.  Nor  againft  the 
furviving  executor,  where  there  was  another 
executor.  Tho'  he  dies  before  he  admini- 
fters.     Or,  does  not  join  in  the  probate  of  the 

will. 

If  the  obligor  make  the  obligee  executor, 
who  agrees;  the  debt  (hall  not  be  difcharged, 
but  he  may  retain  aflcts  to  the  value.     Jon. 

^«-  Tha. 
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That  is,  where  there  are  aflets  fufBcIent  to 
pay  all  the  debts  of  an  higher  nature,  or  there 
are  not  any  debts  of  an  higher,  the'  there 
may  be  of  an  equal  nature. 

If  the  teflator  make  his  creditor  executor, 
the  adion  (hall  be  rcleafed,  but  the  debt  re- 
mains for  which  he  may  retain.  Vide  poft. 
Div.  III.  No.  I,  2. 

But  if  the  debtor  be  executor;  tho*  the 
a<^ion  be  releafed,  the  debt  (hall  be  a(rets  in 
his  hands,  for  fatisfaftion  of  other  creditors 
and  legatees. 

If  A.  and  B.  are  bound  to  D.  and  A.  makes 
p.  and  F.  executors,  and  D,  refufes,  the  debt 
is  not  releafed. 

So.ifa  manmakethe  executor  of  one  obligor 
or  debtor  his  executor;  it  is  no  releafe  of  the 
a<aion,for  the  other  obligor  or  debt  or  may  be 
fued  by  fucb  executor  j  if  he  hath  not  affets 
of  the  other  obligor  in  his  hands.  So,  if  a 
voman  executrix  takes  to  hufband  the  debtor 
of  her  teftator,  the  debt  is  not  releafed,  but 
the  adion  fufpended  only  during  the  cover- 
ture. So,  if  the  ordinary  commit  admini- 
ftration  to  the  debtor  of  an  intcftate,  it  is 
pot  any  releafe  of  the  debt.  So,  if  the  exe- 
cutor of  one  obligor  make  the  obligee  his 
executor,  he  may  fue  the  other  obligor,  if 
he  is  not  fatisfied  by  the  aiTets  of  the  deceafcd 
obligor.  So,  if  the  pbligdr  make  the  obligee 
his  executor,  and  there  are  not  a(rets,  he  may 
fue  the  heir.  So,  if  the  obligee  make  the 
obligor  his  executor,  and  he  refufes  before 
the  ordinary,  it  (hall  not  be  a  releafe.  i  Com, 
P'S'  255,  6, 

'         '  If 
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If  a  man  devifcs  all  his  real  and  perfonal 
eftate  not  before  devifed  to  his  two  executors 
a«  tenants  in  common,  and  one  of  them  is 
indebted  by  bond  to  the  teftator ;  this  debt 
(notwithltanding  the  ftrongeft  parol  evi- 
dence to  the  contrary)  is  not  rcleafed,  and 
he  (hall  account  with  the  other  executor  and 
refiduary  legatee  for  the  money,  Ca.  temp, 
lid.  Talbot.  240. 

6,  The  Duty  of  an  Executor^ 
6.  He  mujl  make  Probate  cf  the  Will. 

By  "whom  the  Frobate  Jhall  be. 

The  probate  of  wills  does  not  belong  to 
the  fpiritual  court,  by  the  civil,  or  canon  law* 
Nor  originally  by  the  common  law.  But  it 
was  eftabli(hcd  to  the  fpiritual  court  before 
the  time  of  Hen.  2.  And  now  belongs  to  it 
only  for  things  perfonaU 

Yet,  by  the  cuftom  of  fome  manors,  pro- 
bate of  wills  belongs  to  the  Lord.  And  this, 
in  a  will  of  goods,  as  well  as  of  lands. 

If  the  teftator  had  bona  notabilia^  the  pro- 
bate belongs  to  thearchbifliop  of  theprovince, 
Videpojl,  Adminiftratory  Div.  11.  No.  3, 

So  the  probate  of  the  will  of  a  bifliop,  be- 
longs to  the  archbifliop  of  the  province, 
tho'  he  had  not  any  goods  out  of  his  diocefe. 

If  the  teftator  had  not  bonanotabilia,  it  be- 
longs to  the  bifliop  cf  the  diocefe  generally. 
Fi^^foji,  Adminifirator,  Div.  IL  No.  5. 

Whaf 
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What  are  hana  notabilia,  Vide  Id.  No.  4. 

If  the  probate  be  by  a  bifliop,  or  other  in- 
ferior judge,  when  it  does  not  belong  to  him, 
it  is  void.     Fide  Id.  No.  ^. 

But  if  it  be  by  the  metropolitan,  when  it 
does  not  belong  to  him,  it  is  only  voidable, 

Vdeld.  No.  2^' 

The  ordinary  cannot  infift  upon  fccurity 
from  the  executor  before  the  grant  of  the 
))robate.  Or,  refufe  to  grant  probate  to  the 
executor,  becaufe  he  is  incapable,  by  the 
canon  law.  And  if  he  refufe  the  probate  to 
him,  who  ought  to  have  it,  a  mandamus  lies 
againft  him.      i  Com.  Dig.  2^6rj. 

If  there  are  not  l^ona  notabilia^  and  pro- 
bate is  granted  by  the  archbifliop  ;  this  is 
only  a  voidable  probate,  and  muft  be  avoided 
before  a  probate  can  be  granted  by^  the  bifhop. 
Sir  a.  73. 

The  fpiritual  court  cannot  refufe  to  grant 
probate  pendiag  a  commiffion  of  appraife- 
ment;  if  they  do,  a  peremptory  mandamus 
(hall  iflue.     Stra.  857, 

y.  He  mujl  exhibit  an  Inventory. 

By  the  Jaf.  ?i  H.  8.  c.  5.  the  executor, 
or  adminiiirator  calling  two  creditors  or  le- 
gatees, or  otherwife  two  honeft:  perfons,  in 
their  prefcncc,  and  by  their  flifcretion  (hall 
make  a  true  and  perfcft  inventory  of  all  the 
deceafed's  goods  and  chattels,  &c.  and  one 
part  thereof  on  oath  deliver  to  the  ordinary, 
and  the  other  keep  himfelf. 

The 
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The  ordinary  (hall  not  rcfufe  the  inven- 
tory tendered.  He  may  convene  the  exe- 
cutor to  make  or  rcfufe  probate,  and  bring 
in  an  inventory,  &c.  and  (hall  deliver  a  copy 
of  the  teftamentjOr  inventory,to  any  requeft- 
ing  the  fame,  taking  no  more  for  fearch  and 
copy  than  is  due  to  the  fcribe  for  regiftering 
the  fame,  or  i  d.  for  every  ten  lines  ten 
inches  in  length,  at  his  eledion. 

The  inventory  contains  only  goods,  chat- 
tels, wares,  and. merchandizes,  and  not  things 
in  adion,  &c.  nor  by  thtjiat.  21  H.  8.  c.  5. 
money  arifing  from  the  fale  of  lands  dcvifcd 
,to  be  fold. 

The  ordinary  may  refpite,  or  difpen(c  with 
the  inventory,  if  the  debts  and  legacies  arc 
paid.  Tho'  a  legatee  fues  for  his  legacy, 
who  will  not  accept  it,  when  it  is  tendered. 
I  Com.  Dig.  257. 

The  fpiritual  court  cannot  falfify  an  in- 
ventory at  the  fuit  of  a  creaitor-;  and  if  they 
do,  prohibition  (hall  go,  after  fentence.  3 
Burr.  192?. 

8.  Charge  of  FrobaH^  or  Inventory^ 

By  the  Jiat.  21  JF/.  8.  c.  5.  the  ordinary 
(hall  take  for  probate  of  the  teflament,  re- 
giftering, and  inventory  6  d.  when  goods  ex- 
ceed not  5  /.  when  they  do  not. exceed  40  A  3^. 
6d.  when  they  exceed  40/.  5/.  or  id.  for  every 
ten  line$,  ten  inches  in  length,  at  his  eledioq, 
and  like  rates  for  granting  adminiftration,  &€. 
on  pain  of  10/.  to  the  king  and  party  grieved, 
&c.  Vide  ih^JI  t.  And  if  he  takes  more  it  will 
be  extortion.     He  (hall  take  nothing  for  the 

examination 
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cxaminat'on  of  the  tranfcript  with  the  ori- 
ginal, but  what  is  agreed.  i  Com.  Dig^ 
257,8. 

9.   What  TBings  he  may  do  before  'Probate. 

The  property  of  the  goods  is  vefted  in  the 
executor  before  probate.  And  he  may  ad- 
minifter  them,  or,  give,  or  alienate  them. 
So,  he  may  rcleafe  a  debt  before  probate,  pay 
and  receive  debts.  So  a  releafe  to  an  exe- 
cutor before  probate  is  good,  if  he  after- 
wards prove  the  will. 

So  he  may  aflcnt  to  .a  legacy.  So,  if  A. 
tak/C  adminiHration,  and  take  goods  out  of 
the  poffeflion  of  the  executor,  trefpafs  lies 
againd  him  \  for  the  adminiflration  is  void. 

So  he  may  commence  an  adlion  before  pro- 
bate, tho'  he  (hall  not  declare.  Or,  avow 
for  rent  incident  to  a  reverfion  for  years, 
which  he  hath,  as  executor*  So  he  mdy 
be  fued  before  probate.  So  after  probate  an 
executor  may  have  trefpafs  againft  him,  who 
takes  goods  after  the  death  of  his  teftator  by 
an  adminiflration  granted  to  him. 

But  an  executor  cannot  maintdin  an  adtion 
before  probate.  Yet  trefpafs,  trover,  G?r.  for 
goods  taken  out  of  his  own  poffeflion  he 
may  maintain  before  probate  ;  for  there  a# 
profert  of  letters  teftamentary  is  not  necef- 
fary.       1  Com.' Dig.    258.     cites   OJf\   Ex. 

But  qu.zs  to  trover^  for  goods  never  in  his 
pofleflion,  mud  be  not  (hew  a  title,  and  hath 

he 
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he  any  until  probate  granted  ?  He  may  rc- 
nounce^  and  adminiftration^  with  the  uill 
annexed,  be  granted  to  feme  other  perfon* 

If  A.  be  executor  for  fo  many  years,  and 
afterwards  B.  be  named  executor,  and  A. 
prove  the  will ;  after  his  time  expired,  B. 
may  fue  without  another  probate.  Anon. 
Chan.  Caf.  265.%.? 

If  an  executor  commence  an  adion  before 
probate^  and  afterwards  prove  the  will,  it 
£hall  be  good  by  relation  between  the  parties, 
for  it  is  fufiicient,  if  the  probate  appears  up- 
on the  face  of  the  declaration. 

Yet  an  arrefl:  before  probate,  is  not  good, 
as  to  a  {Iranger ;  tho'  the  executor  afterwards 
prove  the  will.  3  Lev.  58.  So  a  perfon 
cannot  commence  an  action  as  adminiflra* 
tor,  before  admin iftration  granted;  i  Com. 
Dig.  258. 

Probate  by  any  one  executor,  (where  there 
are  more,)  enables  all  to  bring  adions.  Hen- 
Jloes  Ca.  9.  Co.  38.  a.  Sed.  qu.  if  they  can 
declare/     I  am  inclined  to  think  they  may. 

If  ah  executor,  before  probate,  files  a  bill 
in  equity,  his  fubfequent  proving  the  will 
makes  the  bill  good.  3  P.  IV .  349.  ^. 
muft  it  not  be  before  anfvvcr  ? 

io.  What  Inter  eft  an  Executor  ^or  Adminijlra^ 
tor  bath  in  the  Goods  of  the  Deceajed. 

An  executor,  or  adminiftrator  hath  the 
property  of  the  goods  of  his  tcftator,  or  in- 
tcflate  veftcd  in  him  before  his  actual  poflcf* 

fion« 
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lion.  Artd  therefore,  may  have  trover^  tref- 
pafs,  (^c,  againft  him  who  takes  them  be- 
fore he  hath  adlual  pofleflion  of  them.  /^/V<f 
foj}.  No.  13.  Vidt»A6iion  upon  the  Cafe  upon 
trover.     Div.  IL  Vide  infra. 

And,  though  he  do  not  prove  the  will 
for  a  long  time  after  the  death  of  the  tcftator, 
yet  the  property  (hall  be  adjudged  in  him, 
immediately  upon  the  death  of  the  teftator. 

So,  though  adminiftration  be  not  granted 
for  a  long  time,  yet,  when  it  is  granted,  it 
vefts  the  property  in  the  adminiftrator,  by 
relation,  from  the  time  of  the  death  of  the 
inteftate. 

If  the  teftator  had  a  term  for  years,,  this 
vefts  in  the  executor,  or  adminiftrator  ;  and 
he  cannot  refufe  it,  tho'  it  is  not  worth  any 
thing*  Vtde  ante  No.  4. 
•  But  an  executor,  or  adminiftrator  cannot 
devife  the  goods  of  the  teftator,  or  inteftate. 
Nor,  (hall  they  be  taken  in  execution  for  the 
proper  debt  of  the  executor,  or  admini- 
ftrator. 

If  an  executor,  or  adminiftrator  pay  debts 
ifc^ith  his  own  goods,  it  will  be  an  admini- 
fl ration  for  fo  much  of  tifc  goods  of  the 
teftator,  &c.  and  he  ftiall  have  them  after- 
wards in  his  own  right. 

If  he  give  goods  to  j4.  in  fa  tis  fad  ion  of 
Hie  expence  at  the  funeral,  and  afterwards 
take  adminiftration,  he  cannot  have  tro'ver 
againft  ji.  for  the  goods. 

If  he  affign  to  yf .  a  bond  due  from  B.  to 
the  teftator  in  fatisfaiftion,  the  adminiftrator 

de 
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Je  ionfs  non^  &c.  (hall  not  afterwards  fuc  B. 
Skin.  143. 

B.  R.  may  make  a  rule  by  confentthat  pro- 
bate fliall  be  granted  to  two  executors,  ji. 
and  B^  but  that  ji.  {ball  not  intermeddle, 
and  that  B.  (hall  indemnify  him.  3  Burr. 
2463. 

1 1 .  How  they  reprefent  the  Tejiator^  or  //r- 

tejiate. 

An  executor,  or  adminiftrator  rcprcfents 
the  pcrfon  of  his  teftator,  or  inteftate.  And 
therefore,  if  money  be  payable  to  B.  with- 
out naming  his  executor,  yet  his  executor, 
or  adminiftrator,  (hall  have  an  a<flion  for  it. 
So,  if  money  be  payable  to  A.  or  his  afligns, 
his  executor  (hall  take  it,  for  he  is  adjgnee 
in  law. 

So,  if  a  man,  reciting  that  he  hath  loco  /. 
of  J5/s  money,  covenants,  that  fo  long  as  he 
hath  the  money  in  his  hands  he  will  pay 
qo  /.  annually  to  J^.  his  executor  (hall  have 
an  adion  for  it,  for  it  appears,  that  it  was 
intended  for  the  intereft  of  the  looo/.  which 
the  executor  (hall  have. 

If  money  is  awarded  to  B.  and  that  he 
(liall  releafe;  the  executor  of  B.  (hall  have 
the  money,  and  make  the  releafe,  tho'  his 
teftator  died  before  the  day  of  payment. 

So,  if  A.  be  bound  by  bond  to  perform 
an  award,  and  it  be  awarded,  that  A.  (liall 
pay  20  /.  at  Michaelmas  to  B.  and  before 
Michaelmas  A.  dies,  his  executor  (hall  pay 
it  ;  for  it  was  a  duty  veftcd  in  B. 

VoL.lL  X  So, 
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So,  if  A.  be  bound  by  bond  to  pay  60/. 
to  jB.  if  he  does  not  prove  before  the  lothof 
November  next,  that  it  was  paid  ;  and  A.  dies 
before  the  loth  of  November. 

But  if  an  annuity  be  given  to  B.   during 
the  life  of  the  teftator's  w^ife,  upon  conditioa 
that  he  be  civil  to  his  wife,  and  B.  dies  be- 
fore the  wife,  his  executor  (hall  not  have  it; 
'    for  it  was  pcrfonal  to  £• 


12*  If  there  are  fever al  "Executors ^  or  Ad* 
minijlrators^  their  Interejl  is  inlire. 

If  there  are  feveral  executors,  or  admini- 
ftrators,  they  have  a  joint  and  intire  intcreft 
in  all  the  goods  of  the  teftator,  or  inteftatc, 
which  cannot  be  divided  :  and  therefore,  if 
one  difpofes  of  all  the  goods  without  the 
others,  it  will  be  good  for  all,  Tho*  it  be  a 
chattel  real ;  as  a  term  for  years.  So  a  fur- 
rend'er  of  a  term  by  one  is  good  for  all.  A 
releafe  of  a  debt  by  one  is  good  for  all.  An 
attornment  by  one  is  good  for  all.  If  one 
confefs  a  judgment,  the  judgment  (hall  be 
againft  all.  Dy.  23«  h.  in  marg.  But  vide 
infra. 

So  one  cannot  demand  an  account  of  the 
profits  of  the  eftate  againft  the  others.  So 
one  cannot  demand  a  partition  of  the  goods, 
againft  the  others. 

So,  if  one  give  a  bond  (part  of  the  afTcts) 
to  a  ftranger,  for  his  (the  executor's)  debt, 
detinue  docs  not  lie  by  the  other  furviving 
executor,  againft  the  ftranger,  for  this  bond, 

tho' 
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tho'  it  was  only  a  chofe  in  aSlion.  So,  If  he 
deliver  a  bond  of  the  teftator  to  a  ftranger ; 
tho'  the  debt  is  not  loft  thereby.  Dy.  22.  b. 
Moor.  9. 

So  if  he  pay  his  own  money  for  a  debt  of 
the  teftator,  and  die  ;  the  furvivor  ftiall  not 
have  an  aftion  againft  his  executor  for  goods 
of  the  firft  teftator,  which  do  not  exceed  the 
value  of  the  debt  paid  with  his  own  money. 
So  one  cannot  give  fo  much  of  the  goods  ta 
the  other,     i  Com^  JD/^.  260. 

One,  of  three  executors,  gave  warrant  of 
attorney,  to  confefs  a  judgment  againft  him- 
felf,  and  co-executors  ;  judgment  entered 
againft  all  the  executors,  de  bonis  te/iatoris^ 
for  the  debt,  and  againft  the  executor  who 
gave  the  warrant,  de  bonis  propriis  for  the 
cofts,  was  held  ill,  andfetafidcon  motion, 
for  executors  may  plead  different  pleas.  Stra. 
20. 

One  adminiftrator  cannot  releafe  a  debt, 
or  convey  an  intereft,  fo  as  to  bind  another, 
the*  one  executor  can.     i  Atkyns  460. 

If  two  tenants  in  common  put  out  money 
as  joint  executors,  it  {hall  not  furvive,  but 
go  to  their  refpeftive  rcpreftntatives,  i  At^ 
kyns  467. 

The  power  of  executors  is  not  determined 
by  the  death  of  one,  but  furvives  to  the 
other ;  therefore  if  a  legacy  is  left  to  A. 
payable  as  two  executors  think  fit,  (and  if 
A.  dies  without  iffue  to  revert,)  and  one 
executor  dies,  the  furvivor  may  diredl  the 
whole  to  be  paid  to  A.  3  Atkyns  509. 

X  2  If 
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If  there  is  judgment  againfl: -^.  partner, 
and  one  of  the  executors  of  JB,  for  a  partner- 
fhip  debt,  A.  may  give  a  mortgage  of  the 
fcparate  eftatc  of  B.  the  teftator,  as  a  further 
lecurity,  and  equity  will  order  fatisfaftion 
out  of  the  mortgage,  without  fending  them 
to  law,     2  Vefey  265. 


13,  JVbat  ABiors  an   Executor^   or  Admini^ 

Jlrator  Jloall  have. 

An  executor,  oradminiftrator  may  have  an 
adion  upon  a  judgment,  ftatute,  recogni- 
zance, obligation,  or  other  fpecialty  made  to 
his  teftator,  or  inteftate.  So  he  may  have 
covenant,  upon  a  covenant  made  to  his  tef- 
tator for  a  perfonal  thing.  Or,  upon  a  co- 
venant that  touches  the  realty,  if  it  be 
broken  in  the  life  of  the  teftator.  So,  upon 
any  contraft,  made  with  the  teftator.  The' 
the  contrad,  or  prortiife  to  the  teftator  be  for 
the  benefit  of  a  ftrangcr.  Tho'  the  obligation, 
^c.  was  for  performance  of  an  award.  Tho* 
it  be  upon  a  ftmple  contraft. 

So  an  executor  or  adminiftrator  (hall  have 
repLvln  for  goods  taken  in  the  life  of  the 
teftator.  * 

So  he  (hall  have  a  writ  of  error,  attaint, 
or  deceit.  An  audita  querela.  An  action  for 
a  relief  due  to  the  teftator. 

But  by  the  common  law,  an  executor,  or 
adminiftrator  had  not  an  adion  for  a  wrong 
done  to  the  teftator  in  his  life-time  :  as,  for  a 
irefpuls  in  taking  his  goods,  G?r,    So  he  had 

2  not 
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not  an  action  founded  upon  a  matter  in  the 
privity  of  the  tcftator;   as,  account. 

Yet  now,  by  xhtjiat.  4  Ed.  3.  r,  7.  an 
executor  (hall  have  an  adtion  for  a  trcfpafs 
to  the  tcftator  in  his  life-time.  So, by  the /laf. 
13  Ed.  I.  fF.  2.  r,  23.  an  executor  fliall  have 
an  adlion  of  account  upon  an  account  with 
bi^  teftator. 

By  thcjiat.  25  Ed.  3.  c.  5.  the  executor 
of  an  executor  (liall  have  an  adtiqn  of  debt, 
account,  trefpafs,  &c.  as  well  as  thetefta- 
tor.     Fide  poji.  Div.  VIL 

And  by  thcjlat.  31  Ed.  3.  c.  11.  admi- 
niftrators  may  have  the  fame  adlions  to  de- 
mand, or  recover,  as  executors.  And  there- 
foic  now,  an  executor,  or  ada^iniftrator 
ftiall  have  trefpafs,  or  trover^  for  the  goods 
of  the  teftator,  ta!ken  in  his  life- time. 

So,  trefpafs  for  taking  away  the  grafs 
growing  upon  the  land  of  the  teftator.  1 
Vent.  187. 

So,  by  the  equity  of  this  ftatute  an  cxe- 
cutor,  or  adminiftrator  ftiall  have  every  ac- 
tion for  a  wrong  done  to  the  pcrfonal  eftatc 
of  his  teftator.  So  he  ftiall  have  debt  upon 
Xhcjiat^  I  Ed,  6.  c.  13.  for  not  fctting  out 
tithes.  Debt  upon  a  judgment  againft  an 
executor,  or  adminiftrator,  upon  a  fuggertioa 
of  a  devajiavit.  So  he  fliall  have  a  qnare 
impedit^  for  a  diftarbancc  in  the  life-ume  of 
the  teftator. 

So  he  ft\all  have  an  a<ftion  upon  the  cafe 
againft  the  ftierifF,  for  an  efcape  of  one 
taken  for  debt.  If  the  tfcape  was  after 
judgment. 

X  3  %• 
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^u.  if  he  (hall  not  have  it  for  an  cfcapc 
on  mefne  procefs  ?  FiJe  i  Com.  Dig.  261, 
Several  references  to  cafes  where  it  was  du- 
bious. 

So,  for  not  returning  his  writ,  and  paying 
money  levied  upon  a  ^eri  facias.  Or,  for  a 
falfe  return,  that  he  had  jiot  levi^ed  the  debt. 

So,  for  an  efcape,  tho*  it  was  in  the  life- 
time of  his  tcftator.  Vide  infra.  So  an  exe- 
cutor (hall  fue,  for  an  efcape  of  one  in  exe- 
cution, upon  a  judgment  by  him  as  admini- 
jftrator,  where  he  had  obtained  letters  of  ad- 
miniftration,  not  knowing  of  a  will,  which 
was  afterwards  found,  whereby  plaintiff  was 
appointed  executor,     i  KoL  276. 

But  fince  thefe  flatutes  an  executor,  or 
adminiflrator  cannot  have  an  adtion  for  a 
wrong  to  the  perfon  of  his  teAator ;  as,  for  a 
battery,  imprifonment,  &c. 

Nor,  for  a  prejudice  to  the  freehold  of  the 
teftator;  as,  wherefore  he  cut  and  carried 
away  the  grafs,  for  the  grafs  is  part  of  the 
freehold,    i  Com.  Dig.  260,1 

An  executor  or  adminiflrator  (hall  have  an 
aftion  on  the  cafe  againft  an  officer  for  re- 
moving goods  taken  in  execution  before  the 
teflator,  &c.  (the  landlord,)  was  paid  a  year's 
rent.     Stra,  212. 

The  executor  of  the  affignee  of  a  bail-bond 
fhall  have  an  adtion  j  it  is  an  intereft  veflcd^ 
Fort.  367. 


14.  What 
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14.  What  Adlions  will  He  agalnft  them. 

An  adion  lies  againft  an  executor,  or  ad- 
miniftrator  upon  every  contradt.  debt,  or  co- 
venant made  by  his  tejiator^  or  inteftate, 
which  appears  by  any  record,  or  fpecialty. 
Tho*  it  be  a  fpecialty  of  an  inferior  nature  ; 
as,  fines,  iflues,  &c.  at  affifes,  quarter-fef- 
iions,  by  commiffion  of  fewers,  or  bankrupts, 
or  at  the  leet,  &c.     Off.  Exr.  169. 

So  debt  lies  againft  the  executors  of  a  (he- 
riff,  upon  a  judgment  in  an  adtion  againft  the 
Ihcriffforan  efcape. 

So  upon  any  debt,  or  contrail  without  fpe- 
cialty, where  the  tcftator  could  not  have  wa- 
gcd  his  law  :  as,  in  debt  for  rent  upon  a  parol 
leafe«  So  debt  lies  againft  an  executor  by  a 
gaoler,  for  the  meat  and  drink  of  the  teftator 
in  prifon  ;  for  in  fuch  cafe  he  could  not  have 
waged  his  law.  So  upon  an  obligation,  or 
covenant  to  inftrudl  an  apprentice  in  his 
trade  ;  tho'  it  founds  as  a  perfonal  adl.  So, 
upon  a  debt,  covenant,  contradt,  ^c.  which 
commences  by  confent  of  the  parties;  tho' 
it  found  in  tort^  and  damage.  So,  for  rent 
upon  a  covenant  in  law.  Adlion  upon  the 
cafe,  upon  an  offumpjit  in  law.  So,  upon  a 
fpecial,  or  collateral  promife  of  the  tcftator. 

So  it  lies  againft  an  executor,  or  admini* 
ftrator  of  one,  who  takes  the  fifths  due  to  a 
minifter  by  tht  Jiat.  j2  Car.  2.  c.  17. 

Or,  of  a  fheriff,  who  hath  levied  money 
upon  IX  Jieri facias^  and  not  paid  it.  Or,  of 
a  common  carrier,  for  goods  loft  by  him.  Or, 

X  4  of 
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of  an  intruder  upon  the  kingi  who  cuts 
trees,  &c.  of  value. 

Or,  for  a  relief  due  by  his  teftator  to  the 
lord  of  the  manor. 

So  an  attaint  upon  ihtjlat.  23  H.  8.  c.  3. 

lies    againfl:    an  executor,    tho'    the   Aatute 

fpeaks  only  of  an  attaint  between  the  parties, 

and  fays  nothing  of  the  heirs,   or  executors. 

I  And.  24,  5. 


15.  What  not. 

But  an  adlion  does  not  lie  againil  an  exe- 
cutor, or  adminiflrator,  where  the  teftaior 
might  have  waged  his  law  :  As,  in  debt  up- 
on a  fimple  contradt.  9  Co.  87.  6.  R.  Cro. 
EL  600.     JR.  2  H.  4.  14.  i. 

Where  one  may  wage  his  law.  FUe  Com. 
X)ig*  tit.  Pleader.     2  ^%  45. 

Nor,  debt  upon  a  concejjit  folvert  by  cuf- 
tom  in  an  inferior  court  ;  for  he  will  be 
oufted  of  his  law  by  fuch  means.  Nor, 
debt  upon  a  fubmiiTion  by  parole  and  an  arbi- 
trament in  the  life-time  of  the  tcfjator.  And 
if  there  be  debt  upon  a  fimple  contrad,  it 
will  be  error ;  tho'  the  defendant  plead,  or 
fufFer  judgment  by  nildicit. 

Nor,  for  a  perfonal  wrong  by  the  teftator, 
or  intcftate  ;  as  trefpafs  does  not  lie  againft 
an  executor,  or  adminiftrator,  f©r  a  trefpafs 
done  by  the  teftator,  or  inteftate,  to  the  lands, 
or  goods  of  another.  Or,  to  his  perfon  by 
battery,  Gfr. 

Nor 
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Nor,  does  it  lie  againft  the  executor  of  a 
gaoler,  &c.  for  an  cfcape.  Nor,  debt  upon 
thtjiat.  2  Ed.  6.  c.  13.  for  not  fetting  out 
tithes,  againft  an  executor.  So  waftc  does 
BOt  lie  againft  an  executor,  or  adminiftrator. 
Nor,  an  aftion  upon  a  penal  ftatute. 

So  debt  does  not  lie  againft  an  executor 
upon  a  fuggeftion  of  a  devajiavit  by  his  tcf- 
tator,  corit.  if  the  teftator  was  executor  defdn 
tort,  per  Turner^  Ch.  B.  2  Lev.  133. 

So,  trover  does  not  lie  againft  an  executor, 
upon  a  trover,  and  converfion  by  his  teftator. 
Per  Jones  J  Pal.  330.  Fide  cont.  2  New 
Abr.  44.5.     Sed  qu? 

If  a  man  does  work  in  expe<5tation  of  a 
legacy,  he  cannot  fuc  the  executor.  Sfra. 
728. 

^     ///•  T^be  Manner  of  the  Admtnijlratton.   , 

I .  By  Payment  of  Debts. 

The  office  of  an  executor,  or  adminiftra- 
tor  confifts  principally  in  the  care  of  the  fu- 
neral, in  the  probate  of  the  will,  in  the  pay- 
ment of  debts,  and  the  payment  of,  or  affcnt 
to  legacies. 

Nothing  (hall  be  allowed  to  an  executor, 
or  adminiftrator  for  funerals,  but  the  ne- 
ceflary  fees  and  expence.  Yet,  if  there  arc 
aiTets  fufficient,  the  allowance  {hall  be  ac- 
cording to  the  quality  and  degree. 

So,  for  the  probate  nothing  flial  1  be  ex- 
pended but  the  fees  allowed  by  the  fat.  21 
H.  8.   c.  5.     Fide  ante,  Div.  II.  No.  8. 

So 
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So  nothing  (hall  be  allowed,  if  he  com- 
pounds a  debt,  but  that  which  he  adually 
pays.  So,  if  he  pay  a  lefs  fum  upon  a  judg- 
ment, obligation  forfeited,  &c. 

All  the  debts  of  the  teftator,  or  inteftate 
ought  to  be  paid,  tho'  they  are  upon  fimple 
contract. 

If  the  executor, or  adminiftrator  pay  a  debt 
of  his  teflator,  or  inteftate^  with  his  own 
money,  it  will  be  an  adminftration  for  fa 
much. 

So«  if  he  retain  to  fatisfy  a  debt  to  him- 
felf.     I  Com.  Dig.  263. 

I  have  before  obferved  tantamount  to  this, 
that  debts  of  an  higher  nature  muil  not  remain 
unpaid. 

So,  if  one  obligor  make  the  executrix  of 
the  obligee  his  executrix,  and  leave  affets, 
the  debts  (hall  be  prefently  fatisfied  by  thcfc 
affets,  and  no  a£lion  lies  againft  the  other 
obligor. 

So,  if  the  executor,  without  covin,  give  a 
bond  for  a  debt  of  the  teftator,  and  the  tef- 
tator's  eftate  be  difcharged.  i  Com.  Dig. 
263, 

The  court  will  not  allow  an  executor  or 
truftce  any  thing  for  his  time  and  trouble, 
cfpccially  if  there  is  a  legacy  given  him,  even 
tho'  it  appears  he  deferved  more.  3  P.  W. 
249. 

If  the  inteftate  dies,  indebted  for  rent,  and 
the  adminiftrator  becomes  alfo  indebted  for 
rent  of  the  fame  prcmifles  in  his  own  right, 
and  pays  a  fun>  in  difcharge  of  part  of  the 
inteilate's  debt^  and  then  another  fum,  with* 

out 
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out  faying  on  what  account,  it  (hall  be  pre- 
fumed  it  was  ftiU  in  difcharge  of  inteftate's 
debt,  and  not  of  his  own.     Andr.  ^^. 

Teftator  dies  indebted  to  plaintiff  for 
coals,  his  wife  (executrix)  receives  more 
coals  on  her  own  account,  marries  defendant, 
who  alfo  receives  more  coals  on  his  own  ac- 
count, and  makes  feveral  payments  on  ac- 
count generally,  which  were  fufficient  to  dif- 
charge the  debts  due  from  the  teftator,  and 
from  the  wife  whilft  fole,  and  plaintiiF  fucs 
defendant  only.  Plaintiff  not  having  any 
diredions  from  defendant,  may  apply  the 
payments  as  he  pleafes,  tho'  defendant  had 
the  firft  right.     Stra.  1194. 

■ 

2.  In  what  Order  if  Jhall  be. 

The  executor,  or  adminiftrator  ought  to 
pay  a  debt  due  to  the  king,  before  any  other. 
So,  a  debt  upon  bond  to  the  king,  tho'  it  be 
not  upon  record,  {hall  be  fatisfied  before  any 
other.  So,  a  debt  forfeited  by  outlawry. 
And,  if  he  be  fued  for  another  debt,  he  may 
plead  the  debt  to  the  king,  and  no  aflets 
ultra.  So,  if  execution  be  fued  againft  hini 
upon  a  ftatute  or  recognizance,  when  he  is 
indebted  to  the  king,  he  may  have  an  audita 
querela.  So  outlawry  upon  a  judgment, 
where  the  land  is  fcifed,  (hall  be  fatisfied  be- 
fore a  judgment  prior  to  the  outlawry. 

But  this  extends  not  to  a  debt  of  the  king, 

that  is  not  of  record  :  as,  upon  a  cDntradl  for 

tin,  &c.     Nor  to  a  fine  for  admittance  to  a 

copyhold  of  a  manor  of  ihe   king*     Nor  to 

4  an 
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an  amerciament  in  a  court  of  the  king,  not 
of  record.  Nor,  to  a  fee-farm  rent,  or  other 
rent  to  the  king,  not  due  upon  record.  Dub^ 
Off.  Ex.  1^7^.  Nor,  to  a  debt  forfeited  to 
the  king  by  outlawry  upon  mefne  procefs, 
&c.  affigned  to  the  king. 

He  who  pleads  a  debt  due  to  the  king, 
muft  (hew  the  record  in  certain. 

After  a  debt  to  the  king  upon  record,  the 
executor,  or  adminiftrator  ought  to  pay  a 
debt  due  by  judgment.  And  this  fhall  be 
paid,  before  a  debt  upon  a  flatate  or  recog- 
nizance of  an  older  dale.  Tho'  the  judg- 
ment be  by  confeffion,  after  a  fuit  com- 
menced. Tho'  it  be  in  an  inferior  court  of  re- 
cord. Tho'  the  judgment  be  obtained  for  a 
debt  upon  (imple  contraA.  And  obtained 
againft  the  executor,  or  adminiftrator  himfelf. 
Or,  againft  one  executor  only,  where  there- 
are  feveral.  Or,  againft  an  executor  by  the 
name  of  adminiftrator ;  or  ^  contra. 

Tho*  a  debt  upon  fpecialty  be  fued  before 
the  debt  upon  judgment  demanded.  Tho' 
the  judgment  be  confefTed,  after  a  bill  in 
equity  by  a  bond  creditor. 

Tho'  the  judgment  be  entered,  after  the 
death  of  the  teftator,  upon  a  verdidt  in  his 
life-time.     Vide  pojjt.  this  Div. 

But  all  judgments  are  equal,  and  a  later 
may  be  paid  before  a  former.  Tho*  debt  be 
brought  upon  the  judgment ;  for  tliat  is  not 
a  waiver  of  the  judgment. 

So  a  judgment  upon  a  fcire facias  upon 
a  recognizance,  (3c.  that  he  may  have  exe- 
cution, fhall  beequai  to  a  judgment^  that  he 
recover.  But 
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But  a  judgment,  with  a  defcafancc  exe- 
cutory, which  is  not  yet  broken,  (hall  not 
be  paid  before  other  debts. 

So,  if  he  hath  not  any  notice  of  a  judg- 
ment, a  ftatute,  or  a  recognizance^  may  be 
paid  before  it.     3  Mod.  115. 

Sed  qu.  de  hoc  f  As  judgments  are  upoa 
record  in  the  king's  courts,  which  are  open 
to  the  infpedion  of  all  perfons,  and  I  con- 
ceive it  is  the  duty  *of  the  executor,  Gfc  ta 
fearch  if  there  is  any  judgment  againfl:  his 
teftator. 

If  he  confefs  a  judgment  upon  a  fimple 
contrad,  and  afterwards  judgment  is  givea 
againfl  him  upon  a  bond,  he  cannot  pay  the 
fecond  judgment  without  the  firft;  for  he 
might  have  pleaded  the  fird,  if  he  had  not 
had  afTets  for  both. 

When  all  the  judgments  are  equal,  to  ^ 
fcire  facias  upon  a  judgment  quare  executi^ 
onem  non^  &c.  the  defendant  cannot  plead 
another  judgment  of  an  older  or  later  date, 
and  no  aflets  u/tra.  Nor  in  debt  upon  a 
judgment. 

After  judgments,  debts  due  by  ftatute  or 
recognizance  (hall  be  paid  before  others. 

Soadecree  in  equity  is  equal  to  a  judgment, 
22.  per  three  Bar.  Powel  cont.  3  Lev.  't^^^. 
per  Cowper,  Sal.  507.  R.  2  Ver.  89.  Next 
to  a  judgment;  and  tho'  an  executor  or  ad- 
miniftrator  cannot  plead  it,  he  fliall  be  aided 
in  equity,     i  Ver.  143. 

A  ftatute  or  recognizance  (hall  be  intended 
for  debt,  if  the  contrary  does  not  appear  on* 
the  other  fide.  And  ftiall  be  paid  before  a  debt, 
upon  Ipecialty  ;  tho'  the  ftatute  is  not  yet 
due.  but 
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But  debts  by  ftatute,  or  recognizance  are 
in  equal  degree,  and  the  executor  or  adrai- 
niftrator  may  fatisfy  which  he  will  firft. 
And  may  pay  a  later,  before  another  of  an 
older  date. 

So,  if  a  ftatute,  or  recognizance  be  for 
perforniance  of  covenants  not  broken,  he 
ought  to  pay  debts  by  fpecialty  before  them. 

After  judgments,  ftatutes,  and  recogniz- 
ances, the  executor,  or  adminiftrator  ought 
to  pay  debts  upon  fpecialty.  And  he  ought 
to  pay  a  debt  upon  fpecialty  beforea  debt  upon 
fimple  contract,  tbo'  the  bond  is  not  yet  due. 
And  he  ought  to  pay  debts  upon  fpecialty  be- 
fore a  debt  upon  fimple  contraft,  the*  he  be 
not  fued  for  them. 

After  debts  by  fpecialty,  debts  by  fimple 
contra£t  are  to  be  paid.  And  he  may  pay 
debts  by  fimple  contract,  before  a  covenant 
not  broken. 

But  an  executor,  or  adminiftrator  may  re- 
tain to  fatisfy  his  own  debt,  before  he  pays 
another  debt  of  equal  degree.  Otherwife,  if 
the  debt  to  the  other  be  of  an  higher  nature. 

An  executor  de  fon  tort  cannot  retain  for 
his  own  debt.  Vide  Adminiftrator.  Div.  III. 
No.  J. 

His  only  way  (if  a  creditor)  will  be,  to 
plead  plene  adminiftravity  and  get  letters  of 
adminiftration,  before  trial  of  the  caufe. 

An  adminiftrator  durante  minore  atate 
may  retain  for  his  own  debt.     Vide poji.  VI. 

And  he  may  retain,  tho*  the  teftator's 
bond,  be  to  another,  for  money  to  be  paid  to 
the  adminiftrator.      Semb.  Ray.  484. 

So 
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So  he  may  pay  amends  or  fatlsfadion  for  a 
covenant  broken,  before  a  bond ;  for  they 
are  in  equal  degree,  and  he  may  pay  which 
he  pleafds  firft. 

Or  rent  due  upon  a  leafe  for  years.  Tho* 
it  be  a  leafe  by  parol.  And  tho'  the  leafe  be 
determined. 

So  where  debts  arc  in  equal  degree,  he  may 
pay  the  whole  to  one,  leaving  nothing  for  the 
other.  Tho'  the  debt  of  the  other  was  firft 
demanded.  iCom.  Dig.  266.  cites  Du6.  Off. 
Ex.  206.  But  there  is  not  any  reafon  to 
doubt,  as  if  he  makes  payment  to  one  be- 
fore the  other  fue,  he  may  plead  plene  admi^ 
nifiravit^  and  no  aifets  at  the  commencement 
ofthefuit.  If  he  has  not  paid,  the  other  may 
commence  a  fuit,to  which  the  executor,  6?^. 
may  immediately  confefs  judgment,  and  plead 
it  to  the  firft  adlion  :  however  fuch  prefer- 
ences ought  not  to  be  given  without  very 
good,  fair,  and  fubftantial  reafons.  Where 
the  eftate  is  infolvent,  and  all  the  debts  of 
an  equal  degree,  the  aflets  ought  to  be  di- 
vided among  the  creditors,  in  proportion  to 
their  refpedive  debts.  If  any  refufe  fo  fair 
a  propofal,  it  may  then  be  right,  to  confefs 
a  judgment,  or  judgments  ;  to  fome  of  the 
other  creditors  in  truft  for  themfelves,  and 
thofe  that  will  come  in,  fuppoling  the  out- 
ftanding  creditors  fue.  If  they  do  not,  dif- 
tribution  may  be  made  to  others,  without  the 
afliftance  of  a  judgment,  as  the  reprefqnta- 
tive  may,  if  occafion  requires  afterwards 
plead,  fully  adminiftrcd. 

As 
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As  to  payment  of  debts  of  an  equal  de- 
gree, viz.  paying  feme  wholly  and  leaving 
others  entirely  unpaid,  it  is  not  material  the' 
the  debt  paid  was  not  due  at  the  death  of  the 
teilator,  but  became  due  afterwards.  So, 
if  a  fuit  be  commenced  by  one,  he  may  pay 
the  other,  before  he  hath  notice  of  the  fuit. 

So,  if  the  fuit  be  in  equity,  he  may  pay 
debts  of  an  equal  or  higher  nature,  before  a 
decree. 

The  return  of  fummons,  ordiftrefs  of  the 
/herifF  is  not  notice,  if  he  be  not  perfonally 
fummoned.     Dal.  37. 

^.  If  the  fummons  be  left  at  his  houfe  ? 

After  notice  of  a  fuit,  he  cannot  pay  an^ 
other  debt  of  the  fume,  or  inferior  degree,  be- 
fore judgment  for  it.  And  therefore  if  he 
be  fued  upon  a  bond,  he  cannot  pay  another 
bond  not  fued  before  it,  2  Cro.  9.  for  upon 
pitne  adminijirazity  he  cannot  give  in  evi- 
dence, payment  after  the  adion  commenced. 
R.  Dy.  32.  a.  Or,  if  he  hath  paid  fince  the 
aftion,  before  notice,  he  ought  to  plead  that 
he  had  not  notice  'till  fuch  a  day,  and  flene 
cdminijiraxit  before,     i  Com.  Dig,  264-6. 

Creditors  by  judgment  at  law,  and  credi- 
tors by  decree  in  equity,  {hall  be  equally  paid 
by  an  executor,  without  preference.  Bunb. 
48. 

If-^.  and  -B.  are  partners,  and  A.  gives 
bond  to  a  truftce  to  pay  his  wife  1000/.  at  his 
death,  and  dies,  and  B.  adminifters ;  this 
bond  haih  prtrerence  as  to  A.*s  feparate 
cftate,  but  as  to  partnerfliip  eftate,  (hall  come 
after  all  partnerfliip  creditors     3  P. /S^.  i^o. 

The 
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The'  executor  of  an  executor  who  inter* 
meddles  with  goods,  but  dies  before  probate 
or  elefiion  made  to  retain,  may  retain  to  fa- 
tisfy  his  debt.     Semb.  Ibid. 

Judgment  againft  an  inteftate,  entered  in 
his  life-time,  muft  be  preferred.  3  P.  W. 
398. 

The  ftatute  of  frauds,  which  enads  that 
judgments  (hall  bind  land,  but  from  the 
figning,  concerns  only  purchafers,  and  not 
creditors:  therefore  judgments  on  warrants 
of  artorn«y,  entered  after  inteftate's  death, 
are  good  judgments,  from  the  firrt:  day  of 
term,  when   inteftate  was   alive.      3  P.    W. 

398. 

If  two  fifters  intitled  to  feveral  fums  of 
money,  and  to  an  account  of  their  father's 
perfonal  eftate,  agree  to  let  thofe  fums  re- 
main with  their  brother  on  his  giving  them 
a  bond  for  1000/.  they  (hall  be  creditors  for 
a  valuable  con(ideration,  tho'  the  money  did 
not  amount  to  fo  much.     3  Atkyns  481. 

If  A.  in  his  life-time  hath  covenanted 
with  B^  and  C  to  leave  by  his  will  (or  that 
his  executors,  G?c.  (hail  pay)  700  /.  to  them, 
in  truft,  to  pay  the  intcreft  to  his  wife  for 
life,  then  to  be  divided  among  their  chil- 
dren, and  for  default,  as  he  (hall  appoint ; 
and  binds  himfelf,  his  heirs,  ^c.  in  a  pe- 
nalty for  performance,  and  dies  without  ilTuc 
and  intedatc  ;  J5.  adminifters,  he  may  re^ 
tain  affcts  againft  a,  bond  creditor.  3  Burr. 
1380. 

Vol.  II.  Y  3,  By 
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3-  By  Payment  of  Legacies. 

After  debts,  an  executor,  or  adminiftrator 
cum  tejlamento  annexo  ought  to  pay  the  lega- 
cies given  by  the  teftator.  And  an  executor, 
or  adminiftrator  was  compellable  to  account 
beforcrthc  ordinary  by  the  common  law, 
tho'  he  was  not  bound  to  fwear  to  or  prove 
his  account  j  when  cited  ex  offitio^  or  by  a 
creditor. 

So,  at  the  fuit  of  a  legatee  he  was  com- 
pellable to  prove  his  account,  if  there  were 
no  afTets  upon  the  account  delivered,  and  he 
would  not  pay  the  legacy.  So  now,  at  the 
fuit  of  a  perfon  intitled  to  diftribution ;  for 
he  is  in  nature  of  a  legatee. 

So,  where  an  adminiftrator  gives  a  bond 
according  to  the  ftatute  22  Q*  23  Car,  2. 
c.  10.  to  make  account  at  fuch  a  day,  and 
will  adminifter,  he  muft  give  in  his  account 
at  the  day,  without  citation,  if  a  court  be 
then  held.  And  fuch  account  tnay  be  exa- 
mined at  the  inftance  of  any,  who  hath  an 
intereft  in  it. 

Yet,  otherwife  it  (hall  not  be  examined. 
Nor  fliall  a  creditor  have  an  affignment  of 
the  bond  to  fue  for  non-payment  of  a  debt 
to  him,  or  iov  zdevajiavit^  &c. 

But  an  executor  ought  not  to  pay  a  legacy 
to  him,  who  cannot  take  it. 

If  there  are  not  aflcts  for  all  the  legacies^ 
the  Irgatees  muft  abate  in  proportion.  And 
the  executor  may  take  fecurity  to  refund,  if 
debts  afterwards  appear.  And  therefore,  if 
he    pay  legacies  without  fecurity  to  refund, 

and 


and  a  debt  afterwards  appears,  it  will  be  a 
devajiavit.  Vide  poji.  Div.  I)C.  Tho'  it  ht 
for  a  covenant  broken  after  the  legacy  paid. 
I  Com.  Dig.  266,7. 

Payment  of  a  legacy  into  the  hands  of  an 
infant  is  good.     Buni.  240. 

4*   By  performing' according  to  bis  Power  or 

Truji. 

If  the  tedator  gives  his  executor  a  power, 
or  authority  for  any  particular  purpofe,  he 
ought  to  purfue  his  power,  or  authority 
ftridly,  according  to  the  intent  of  thetefta- 
tor, 

5.  By  Ajfent  to  a  Legacy. 

When  necejfary. 

If  a  man  devifc  lands,  which  he  hath  In 
fee,  to  another  in  fee,  in  tail,  or  for  life,  the 
devifee  may  enter  without  the  aflent  of  the 
heir,  or  executor.  And  the  freehold  will  be 
in  him  before  entry.  So,  if  he  devife  to 
another  for  years, the  devifee  may  enter  with- 
out aflent.  And  if  the  heir  enter  before 
the  devifee,  he  may  have  an  ex  gravi  querela., 
Co.  Lit.  III.  a. 

This  mode  of  proceeding  is  now  obfoletc, 
an.  ejcdmcnt  is  much  more  eligibly. 

But,  if  a  man  dcvifc  to  another  goods  or 
chattels  real  or  perfonal,  the  devifee  cannot 
take  them,  without  the  aflent  of  the  executor. 
1  ho*  the  goods  are  at  the  death  of  the  tefta- 

Y  2  tor 
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tor  in  the  hands  of  the  legatee  hlmfelf.  Tho' 
the  tcftator  appoint,  that  he  may  take  them 
uithout  aflent  Tho*  the  devifc  be  of  goods 
in  fpecie. 

So,  if  the  devife  be  to  the  executor  him- 
felf,  he  fhall  take  them  as  executor  'till  his 
cledion  to  have  them  as  legatee. 

'Tho'  all  the  debts  are  paid,  without  the 
term,  or  chattel  devifed  to  the  executor. 

Devife  of  a  term  for  years  to  the  executor 
for  life,  he  take  as  executor  and  not  as  le- 
gatee. Unlefs  a  fpecial  afient  thereto,  as  to 
a  legacy;  as  paying  a  fum  charged  thereon. 
5//  a.  70. 

6.  What  Jloallbe  an  AJfent. 

The  aflent  of  an  executor  fhall  be  exprcf>, 
or  implied.  And  therefore,  if  the  executof 
requeft  the  legatee  to  difpofe  of  the  legacy, 
that  amounts  to  an  aflent.  Or,  fend  another 
tp  the  legatee  to  purchafe  it  of  him.  Or, 
offer  money  to  the  legatee  for  the  purchafe. 

So,  if  the  execiitor  take  a  grant,  leafe, 
Csfr.  from  the  legatee,  of  the  thing,  or  term 
devifed.  Or,  a  grant,  Gf^.  in  truft  for  the 
legatee. 

So,  if  the  legatee  himfelf  be  executor, 
and  fays,  he  will  take  according  to  the  will, 
that  amounts  to  an  aflicnt  to  have  it  as  legatee. 
Or,  reciting,  that  he  hath  a  term  by  devife, 
grams  it  over.  So,  if  he  takes  the  profits 
to  his  own  ufe.  Or,  repair  the  tenements 
deviled  at  his  own  charge.     Or,  perfbroi  a 

con- 
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condition,  or  trufl:,  &c.  annexed  to  the  de- 
vife.     Or,  exclude  a  co-executor. 

So,  if  a  term  be  devifed  to  the  executor 
for  life,  and  afterwards  to  another;  if  he 
fays,  that  the  other  will  have  it  after  him, 
it  will  be  an  aiTent  to  have  it  as  executor. 
I  Lev.  25. 

So,  an  aflent  to  an  eftate  in  remainder,  is 
an  afTent  to  a  prefent  eftate.  And  an  aflent 
to  the  iirR:  eflate,  is  an  aiTent  to  the  devifc 
over. 

So  an  aflent  to  a  devife  of  a  chattel  Icafe,  is 
an  afTent  to  the  devife  of  a  rent  out  of  it. 
Or,  to  a  condition,  or  contingency  annexed. 
So,  an  aflent  to  take  part  as  refiduary  lega- 
tee, is  an  aflent  to  take  the  whole  refidue  as 
legatee,     i  Com.  Dig.  267,  8. 

7.  What  not^ 

fiut,  if  the  executor,  being  a  legatee,  en- 
ter into  the  term,  but  do  not  prove  the  will, 
that  docs  not  amount  to  an  aflent  to  have  it 
as  legatee.  Or,  if  he  fay,  that  the  teflatcr 
left  all  to  him. 

If  an  executor,  being  a  legatee,  leafe,  Gfr. 
by  the  name  of  executor,  that  amounts  to  a 
^laim  as  executor. 

%.  By  whom  it  Jhall  be. 

If  there  fire  fcveral  executors,  an  aflfcnt  by 
one  is  fufficient. 

If  the  devife  be  to  one  exedutor,  he  may 
take  by  his  oWn  aflTent,    without  the  others, 

Y  3  So, 
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So,  if  there  be  a  devife  to  all  the  executors 
generally,  one  of  them  may  affent  for  his 
part. 

If  a  wife  be  executrix,  the  aflcnt  of  her 
hufband  is  fufEcient.  And  the  huiband  may 
ele(5t  for  his  wife,  to  take  as  legatee. 

So  an  executor  may  afl'ent  to  a  legacy,  be- 
fore probate.     Vide  ante  Div.  II.  No.  g. 

But  z/eme  covert,  cannot  aflcnt  to  a  legacy. 
Fide  I  Si4.  iSS. 

Nor,  an  executor  within  the  age  of  fevcn- 
teen  y^ars. 

If  an  executor  refufe  his  aflent  without 
caufe,  he  may  be  compelled  to  it,  by  a  court 
of  equity.  And,  if  he  once  aflcnt,  he  can- 
not afterwards  difl^ent. 

If  he  aflent  upon  a  condition  fubfequent, 
the  condition  is  void,     i  Com.  Dig.  268. 

ir.  Adminijiration  ^y  ^  Feme  Covert* 

If  a  feme  covert  be  named  executrix,  (he 
may  adminifter,  without  the  aflTent  of  her 
hu(band.  And  if  (he  proves  the  will,  a  re- 
fufdl  by  the  hufband  is  of  no  avail.  So,  if 
/he  refufe,  an  acceptance  by  the  hufbanc}  is 
of  no  avail. 

So,  \i  zf erne  covert  ht  next  of  kin  to  an 
inteflate,  adminiflration  fhall  be  granted  to 
her.     Fide  Adminijirator^  Div.  II.  No.  6. 

But,  if  zjeme  covert  be  executrix,  or  ad- 
tniQiflratriX)  adqiiniftration  by  the  buibandi 
binds  her.  So,  if  he  adminifter  without 
her  aflcnt •  And  a  gift,  or  relcafe  by  the 
hu(band  alpnc,  is  good.     So,  if  the  hufband- 

alonci 
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nlone,  recover  a  debt  due  to  the  wife,  « 
executrix,  upon  a  promifc  to  him,  it  will 
be  videvqftavit  for  (o  much.  So,  if  the  huf- 
band  efloioes  the  goods,  it  will  be  a  devaf- 
tavit   by  the    wife. 

So,  the  wife,  without  her  hufband,  can- 
not difpofc  of  the  teftator's  goods.  So,  if 
the  wife  alone  releafe  a  debt  without  pay- 
ment, it  is  not  good,  i  Com.  Dig.  269. 
cites  Of.  Ex.  297.  conf.  i  j4nd.  117. 

Yet  the  goods  of  the  teftator  are  not  veft- 
ed  in  the  hulVand.  And  the  hufband  can- 
not fue,  or  be  fued  in  right  of  the  teftator, 
without  his  wife.     1  Com.  Dig.  269. 


/^.  Adminijiration   bv  an    Infant  Executor^ 

after  Seventeen. 

After  the  age  of  feventcen,  and  before 
twenty-one,  an  infant  executor  may  adminif- 
ter,  and  may  difcharge  a  debt  upon  payment. 
And  fell  a  chattel  real,  &c.  for  payment  of 
debts.  So,  if  a  fale  by  an  infant  executor 
be  for  money  for  the  debts  of.  the  teftator, 
and  for  payment  of  what  he  himfelf  owes 
for  neccffaric5,  it  will  be  good.  Though 
the  fale  be  at  an  undervalue. 

But  a  releafe  by  an  infant  executor,  for 
more  than  he  received,  is  void  for  fo  much. 
So,  if  he  releafe  a  bond  upon  payment  of  the 
principal ;  for  perhaps  there  was  a  reafon  in 
equity  for  the  payment  of  the  penalty. 
1  Com.  Dig.  269.     cites,  per  three  J.   Cro. 

Y  4  €Ont. 
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conf^     I  Rol.  750.  /.  35.     Cro.    Car.  490, 

Jo*!.   400, 

So  any  a6t  by  him,  that  will  be  a  devojla^ 
vit^  is  void.  Id.  cites,  5^/^^.  i  And.  117. 
Crt?.  Cjr.  490. 


yl.  Adminijlration     by     an     Adminijirat^^ 
durante  minore  setate. 

If  an  executor  be  an  infant,  admini- 
ftration  (liall  be  granted  to  another  during 
his  minorit3\  So,  if  an  infant  be  intitled 
to  the  adminiftration,  adniiniftracion  (hall 
be  granted  to  another  during  his  minority. 
Vide  Adminidrator.     Div.  II.  No.  6. 

But  the  adminiftratioa  ceafes,  when  the 
infant  executor  attains  the  age  of  feventecn 
years.  And  if  there  are  feveral  executors, 
when  any  one  attains  fuch  age. 

Yet  where  adminiilration  is  granted  dur- 
ing the  minority  of  any  one  intitled  to  ad- 
minidration,  it  does  not  ceafe  until  his  age 
of  twenty-one  years.  Vide  Adminijirator^ 
Div,  IL  No.  6. 

An  adminiftrator  during  the  minority  of 
ahy  one  intitled  to  adminiftration,  has,  for 
the  time,  all  the  power  and  authority  of  an 
abrolute  adminKlrator. 

So,  if  a  man  appoint  an  infant  his  execu- 
tor, and  that  another  fhall  have  the  admini- 
ftration  during  hi§  nonage;  he  is  executor 
for  the  time,  and  fo  long  has  the  authority 
of  an  ablolute  adminiftrator  or  executor. 
Though  he  be  made  by  the  will  adminiftrator,t 
only  for  the  benefit  of  the  infant  executor. 

So, 
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So,  if  adminiftration  be  granted  by  the 
ordinary  during  the  cninority  of  an  infant 
executor  generally,  the  adnriiniftrator  may 
pay  the  debts  of  the  tcftator.  And,  if  he  give 
his  bond  for  a  debt  of  the  teftator^  he  may 
retain  of  his  goods  to  the  value.  So,  he 
may  fell,  or  difpofe  of  the  goods  of  the  tef- 
tator,  if  they  are  ferttura.  Or,  for  pay- 
ment of  debts.  So,  he  may  retain  for  his 
own  debt.  So,  he  may  receive  debts  due  to 
the  teftator.   And  difcharge',  and  acquit  them. 

So,  he  may  maintain  trover  for  the  goods 
of  the  teftator  \  for  the  property  is  in  him. 
Or,  other  adtions  for  debts  due  to  the  tef- 
tator, ^c. 

So,  he  may  aflign  a  term  for  years.  Or, 
dcmife  it  for  a  lefs  term. 

But  he  is  only  in  nature  of  a  bailiff,  arid 
ought  to  account  to  the  executor*  So,  if 
he  has  adminiftration  granted  to  him  fpecial- 
Jy  in  commodum  executor\  he  cannot  make 
leafes  of  chattels  real  of  the  teftator. 

If  the  adminiftrator,  durante  mimre  ataie 
continue  in  pofteftion  of  the  goods  after  the 
executor  attains  the  age  of  feventeen  years^ 
he  may  be  fued  by  a  ftranger.  And,  if  he 
has  wafted  the  goods  before  the  full  age  of 
the  infant  executor,  he  may  afterwards  be 
charged  upon  the  fpecial  matter. 

So  the  cxccuiori  when  probate  granted, 
(hall  have  detinue  againft  him,  or  a  fuit  in  the 
ecclefiaftical  court  for  the  goods. 

But,  if  an  adminiftrator,  durante  minore 
ajiate^  adplinifter  in  part,  and  deliver  to  jhe 
executor  at  his  full  age,  all  the  rcfidue,  he 
^annot  be  charged  by  a  ftranger.     Or,  if  he 

I  dclivcf 
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deliver  to  the  executor  only  part,  who  re- 
Icafes  to  hinfi  the  whole.  Per  two  J.  i  Mqi. 
174,  5.  Semb.  Cro.  El,  43.  iCom.  Dig*  270,1. 
Adminidration  granted  during  the  minority 
of  four  children,  does  not  dejermine  on  the 
marriage  of  one  of  them  to  a  hufband  of  full 
age.     Per  King  C.  and  Raymond,  C.  J.  3  P. 

Adminiftration  granted  during  the  minority 
of  an  infant  executrix  under  feventeen,  docs 
not  determine  on  her  marrying  an  hufband  of 
age.  Per  King  C.  and  Raymond,  C  J.  deny- 
ing Prince's  cafe,  5  Co.  29.  to  he  law,  as  not 
mentioned  by  other  reporters  of  the  fame  cafe. 
Ibid. 

Nor,  on  the  death  of  one  of  the  infants. 
Per  King  C.  and  Raymond,  C.  y.  contrary  to 
Brudenefs  caje,    5  Co.  Ibid. 

Fill.  Adminiftration  by  an  Executor,  of  an 

Executor. 

If  the  executor  prove  the  will  of  his  tcf- 
tator,  and  dies^  his  executor  (hall  adminider 
to  the  firft  teftator.  Vide  Adminijirator^ 
Div.  11.  No.  6. 

But,  if  the  executor  die  inteftate,  his  ad- 
miniftrator  (hall  not  be  executor  to  the  tef- 
tator.    Fide  Id. 

Nor,  the  executor  of  another  co-executor, 
who  was  dead  before. 

Nor,  the  executor  of  the  executor,  who 
proved  the  will,  though  the  other  executor, 
who  furvived,  refufed. 

The  executor  of  an  executor,  hath  the 
fame  interefl  in  the  goods  of  the  fird  teftator, 

It 
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as  the  firft  executor.  And  ftiall  plead,  plene 
adminijiravitj  &c.  in  the  fame  manner.  And 
ought  to  adminifler  the  goods  in  the  fame 
manner. 

By  the ^af.  25  Ed.  3,  c.  5.  Executors  of 
executors  fhall  have  adtions  of  debts  and 
^oods  of  the  firft  teftator,  in  the  fame  man- 
ner as  the  teftator  himfelf ;  and  fhall  anfwer 
to  others  as  the  firft  executor  ftjould  do. 

By  the  fame  ftatute,  he  fl^all  h^ve  execu- 
tion of  ftatutes-merchant,  and  recognizances 
to  the  firft  teftator. 

If  a  teftator  hath  a  ftatute-merchant  certi- 
fied into  chancery^  and  an  extent  upon  it,  and 
before  the  return  of  the  extent  dies,  his  exe- 
cutor or  adminiftrator  may  fue  out  a  liberate 
upon  it  without  a  new  certificate  or  extent. 

And  the  executor  of  the  executor  of  B. 
may  be  named  diredly,  executor  to  .B. 

But  before  ihtjiat.  17  Car.  2.  c.  8.  If  an 
executor  had  a  judgment  for  a  debt  of  his 
teftator,  and  died  inteftate,  the  adminiftra-^ 
tor  de  bonis  non  (hould  not  have  had  ay^/r^ 
facias  upon  this  judgment  for  want  of  pri^ 
vity,  but  ought  to  have  had  debt  de  nova 
for  the  fame  demand,  as  adminilirator  to 
the  firft  teftator. 

If  an  adminiftrator  had  judgment,  his 
executor,  or  adminiftrator  fhould  not  have 
had  2i/cire facia sui^on  it. 

Otherwife,  if  the  executor,    or  admini- 
ftrator had  judgment,  and  had  fued  execution 
-  upon  it  by  elegit^  though  the  debt   was  not 
levied;  for  thereby  the  intcreft  wa5   vefted 
in  him. 

If 
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If  the  executor,  or  adminiftrator  hath 
judgment  for  the  goods  of  the  teftator  taken 
out  of  his  poffeffion,  his  executor,  or  ad- 
miniflrator  fhall  have  z/cirefaeias  upon  it, 
and  account  for  them  to  theadminiflrator,  de 
bonis  non. 

And  now,  by  the  7?^/.  17  Car.  2.  ^.8, 
made  perpetual  by  xht  fiat,  i  "Jac.  2.  c.  17. 
an  adminiftrator,  de  bonis  non^  t3c.  may 
fue  z  Jcirt  facias,  iind  take  execution  on  fuch 
judgment  after  verdift. 

And,  if  execution  after  judgment  upon  a 
verdidl  be  fued,  and  the  money  levied,  the 
adn^iniftrator,  de  bonis  non,  &c.  may  have  it. 

Cr,  by  the  equity -of  this  flatute,  if  the 
fheriff  return,  remaining  in  his  hands  for 
want  of  buyers,  he  may  fue  a  vend'  ex- 
pcnas,  or  difir  nuper  iic\ 

So,  upon  a  judgment    by  default,  if  the 
adminiftrator  fue  execution,  and  die,  when 
the  goods  are  in  the  hands  of  the  (herifF,  the     ' 
adminiftrator,    de  bonis  non,  &c.  (hall  have 
the  money  brought  into  court. 

So,  the  executor  of  an  executor  (hall  have 
cfcape  againfl:  the  (herifF,  for  the  elcape  of 
one  in  execution,  at  the  fuit  of  the  firft  tef- 
tator.     I  Com.Dtg.  271,  2. 

So  now,  by  the  fiat.  8  G?  9  /i^,  3,  r.  lo. 
|f  plaintiff  die  after  interlocutory,  and 
befoFQ  final  judgment,  the  adion  (hall  not 
abate,  if  fqch  adlion  might  originally  be 
fued  by  his  executor,  or  adminiftrator;  but 
the  executor,  or  adminiftrator  may  have  a 
fi:ire  facias  againft:  the  defendant,  or,  if  he 
die,  againft:  his  executor,  or  adminiftrator  j 

and  if  the  defendant,  his  qxecutor,  or  admi- 
niftrator 
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niftrator  appear,  and  (hew  no  caufe  to  arrcft 
the  final  judgment,  or,  on  a  fcire  feci,  or 
two  nihils^  make  default,  a  writ  of  enquiry 
fliall  go,  and  being  executed  and  returned, 
judgment  final  {hall  be  given  againft  the  de- 
fendant, or  s^gainft  his  executor,  or  admi« 
niftrator. 

So,  if  the  defendant  die  after  interlocutory, 
and  before  final  judgment,  the  plaintiff,  or, 
if  he  die,  his  executor,  or  adminiftratormay 
have  a  /cire  facias  againft  the  executor,  or 
adminiftrator  of  defendant,  &c. 

But  if  the  defendant  die  before  final  judg- 
ment, and  2if cire  facias  is  fucd  againft  his 
executor,  or  adminiftrator,  the  judgment  in 
ih^fcire  facias  muft  bcagainft  the  executor  or 
adminiftrator  and  not  againft  the  inteftatc^ 
tho'  the  adlion  was  commenced  againft  him* 
Semb.   I  Salk.  42. 

Fill.  Difribution  of  In  t  eft  at  es  EJiate. 

When  the  executor  had  fully  adminiftrcd, 
and  paid  all  the  legacies  and  debts  of  his  tef- 
tator,  thefurplus,  (if  there  was  any,)  be- 
longed, to  himfclf,  tho'  he  was  not  named 
refiduary  legatee. 

So,  an  adminiftrator,  fincc  the  JIa(.  21  H. 
E.  c.  5.  was  not  compellable  to  account  for 
the  furplus,  after  debts,  &c.  paid,  but  had 
it  to  himfclf;  for  the  ftatute  intended  him  a 
benefit. 

And,  if  the  ordinary  had  required*  a  bond 
of  him  to  make  account,  or  diftribution  of 
the    furplus,  a  prohibition  would    go.  Or, 

if 
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if  he  had  proceeded  to  inforce  a  diftribution, 
tho*  the  adaiinirtrator  had  agreed  to  make 
one.      I  Com.  Dig.  272. 

But  now  by  the  /iat.  22  Gf  23  Car.  2.  c. 
10.  made  perpetual  by  the  ;^tf/.  i  yac.2. 
c.  17.  the  adminiftrator  (hall  diflribute  what 
remains  clear  of  the  intcftate's  goods,  after 
his  debts,  funeral,  and  juft  expences  allowed, 
to  his  wife,  children,  or  next  of  kin,  viz. 
one  third  to  the  wife,  and  the  reft  to  his 
children,  or,  (if  any  of  them  be  dead,)  their 
legal  reprcfentatives  :  any  child  advanced  in 
the  parent's  life  to  the  value  of  the  dividend, 
(hall  have  no  (hare  with  the  other  children, 
unlefs  the  heir:  If  advanced,  but  not  to  the 
value,  he  (hall  have  fo  much  as  will  make 
his  (hare  equal  with  the  other  children  :  And 
the  heir  at  law  (hall  have  an  equal  (hare  with 
the  reft,  tho*  advanced  in  his  father's  life, 
without  regard  to  land  by  defcent^  orothcrwife. 

By  the  fame  (latute,  if  there  be  no  chil- 
dren, nor  reprcfentatives  of  them,  a  moiety 
Ihall  be  to  the  wife,  the  other  moiety  equally 
to  his  next  of  kin,  in  equal  degree,  and  their 
reprefentatives  ;  provided,  no  reprefentation 
be  among  collaterals  after  brothers,and  (iftcrs 
children. 

If  no  wife,  all  (liall  be  diftributed  to  the 
children.  If  no  wife,  nor  children,  all  to 
the  next  of  kin  equally. 

A  brother,  or  fifter  of  the  half  blood,  (hall 
have  an  equal  (hare,  with  thofe  of  the  whole 
blood;  for  they  are  in  equal  degree*  Fi^e 
various  authorities,     1  Com.  Dig.  273. 

2  Dillribution 
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Diftribution  (hall  be  made  to  the  fcveral 
ftocks,  which  arc  in  equal  degree  of  kin. 
And  if  any  be  dead,  the  rcprefentative  to  the 
remoteft  degree  in  a  lineal  defcent^  fhall  be 
admitted  to  the  (hare  of  his  parent. 

If  there  be  only  one  fon,  or  daughter,  the 
whole  (hare  of  the  children  goes  to  him, 
or  her. 

If  there  be  a  grand-mother,  and  alfo  an 
aunt,  the  whole  goes  to  the  grand-mother ; 
for  (he  is  neareft. 

If  three  brothers,  who  are  dead,  have  fe- 
veral  iflTucs,  the  one  two,  the  other  three,  the 
other  five,  all  ten  take  in  equal  degree ;  for 
they  (hall  take  as  next  of  kin;  and  not  in 
reprefentation  to  others. 

If  a  fon,  or  daughter  die  in  the  life  of  the 
father,  he  (hall  have  all  without  didribu- 
tion,  for  he  is  next  of  kin.  So,  the  mother 
would  have  had. 

But  now  by  xht  Jiat.  i  Jac.  2.  c.  ly.  If 
after  the  father's  death,  any  child  die  in- 
teftate,  without  wife,  or  iflue,  in  the  life 
of  the  mother,  every  brother  and  fifter, 
and  their  reprefentatives  (hall  have  an  equal 
(hare  with  the  mother. 

If  he  die  without  ifTue,  having  a  wife, 
every  brother,  and  (iftcr  (hall  have  an  equal 
(hare  with  the  mother,  of  the  moiety  dif- 
tributable.      i  Com.  Dig,  273. 

By  the Jlaf.   29   Car.  2.  /r.  3.  the  ftatufe 

21  Q*  23  Car.  2.  c.  16.  does  not  extend  to  a 

/erne  covert  inteftate  ;  but  the  hu(band   (hall 

have  adminiftration,  and  her  perfonal  eftate, 

as  before.— —This  was    doubted  before.     2 

Mo^.  20. 

The 
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Thtjiat.  22  Gf  23  Car.  2.  r.  io*  is  in* 
troduiftive  of  a  new  law,  and  therefore,  fhall 
be  ftridly  expounded  in  redraint  of  diftri- 
bution. 

No  one  (hall  have  a  fhare  as  reprefentatiyc, 
except  the  iflucs  of  a  brother,  or  fifter  10  the 
inteftate,  and  not  of  an  uncle,  or  aunt. 

If  a  brother  of  the  inteftate  hath  a  grand- 
fon,  and  a  (ifter  hath  a  fon,  or  daughter,  the 
grandfon  fhall  not  have  diftribution  with  the 
ion,  or  daughter  of  the  fifter. 

Every  fon  advanced  by  the  father  in  his 
life-time,  except  the  heir  at  law,  (hall  put 
his  advancement  into  Hotchpot^  before  he 
fhall  be  admitted  to  a  diftribution. 

So,  the  heir  at  law,  if  he  be  advanced  out 
of  the  perfonal  eftatc.  Tbo'  his  advance- 
ment be  only,  the  ufe  of  furniture  for  his 
life  ;  for  it  is  an  advancement  ^r^  tanto. 

So,  the  younger  fon,  tho'  he  takes  as  heir 
by  Borough  Englijh^  by  defcentj  for  he  is 
not  properly  heir  at  law. 

So,  a  portion  for  a  daughter,  to  be  raifed 
cut  of  lands  at  age,  or  marriage,  will  be  an 
advancement  to  the  daughter,  when  (lie  mar- 
ries, tho'  ftie  was  within  age,  and  unmar- 
ried at  the  death    of  the  teftator.     i  Com. 

I^ig-  273.4- 

By  ihc  Jlat.    22  G?  23  Car.  2.  c.   10.  no 

diftribution  fhall  be,  'till  one  year  after  in- 

teftate*s  death. 

And  then  the  party  (hall  give   bond  with 

furety  to  refund  his  rateable  part  towards  any 

debt  and  charges,  which  (hall  be  recovered 

againft  the  adminiftrator,  or  appear  due  from 

the  inteftate.     x  Com.  Dig.  274. 

So 
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So  by  the  fame  ftatute,  diftribution  /hall 
not  be,  where  adminiftration  is  granted  cum 
teftamento  annexo  i  for  the  will  fhall  be 
purfued. 

Yet  the  next  of  kin  hath  an  intereft.  vefted 
in  him  before  diftribution,  and  if  he  die 
within  a  year  after  the  intcftate,  his  executor, 
or  adminiflrator  fhall  have  his  fhare.  i 
Com.  Dig.  2j^. 

So,  if  he  make  a  will,  and  devife  his  fhare, 
it  (hall  go  to  the  devifee. 

So,  if  the  next  of  kin  be  zjeme  covert  and 
die,  and  then  her  huiband  dies  before  admi- 
niftration to  his  wife,  it  goes  to  the  executor, 
or  adminiftrator  of  the  hufband.  i  Com.  Dig. 
274.  cites  Du6.  2  Ver.  302. 

If  an  adminifVrator  refufe  to  make  di fir i- 
bution,;,he  may  be  compelled  to  it  inCban^ 
eery. 

So  any  one  entitled  to  diflribution  may 
compel  him  to  prove  his  account,  and  to  be 
examined  upon  oath  as  to  it. 

So  a  mandamus  lies  to  the  fpiritual  court 
to  make  a  diflribution  to  him,  who  has  a 
right,  if  they  do  it  not.  Semb^  i  Salk.  25 1. 
I  Com.  Dig.  274. 

If  inteflate  hath  feveral  brothers  and  fifler^, 
fome  of  the  whole  and  others  of  the  half 
blood,  who  all  die  in  his  life-time,  all  leav- 
ing feveral  children,  the  diflribution  fhall  be 
per  capita^  for  they  take  as  next  of  kin  to 
inteftate.  If  one  of  inteflate's  brothers,  or 
iiflers  furvives  him,  the  children  of  the 
refl,  muft  take  only  by  reprefentation,  i.^e* 
perjlirpes  ;  and  there  is   no  diftinftion  be- 

Vol.  IL  Z  tween 
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tween  the  whole  and  the  half  biobd.     3^/r- 

/on  V.  Bury^  H.iy%^.    Clark/on  v.  Spateman, 

M.    1688.      WaU  V.  Tieed&am,   T.   1711. 

Bund.  157.    Davers  V.  Dewes^T.  ly^o.     3 

P.  fr.  40. 

If  inteftate  dies  witfadut  ilTueyleaviog  a  wife, 
brothers,  fifters,  and  mother,  the  wife  takes 
a  nooiety,  and  the  mother  hath  a  ihare  of  the 
other  moiety  in  common  with  the  brotheft 
and  fifters.     Stra,  yio. 

Borough  Englijh  lands  (hall  be  brought  in« 
to  hotchpot,  on  the  ftatote  of  diftribution. 
Per  Jekyll,  M.  R.  Pratt  v.  Pratt ^  P.  5  Geo. 
2.     Stra.  935. 

But  this  decree  was  reverled  by  Talbot  C. 
who  determined  that  the  youngeft  fon  (hould 
iiave  his  fall  diftributive  ihare  of  his  father's 
perfonal  eftate,  notwithftanding  tbe^  defcent 
of  lands  in  Borough  Englijh  to  him;  and  fo 
again  in  Lutwycbev.  Lutntycbe^  P.  8  Geo.  2. 
Cafes  in  the  time  of  Talbot^  276.  .     . 

A  pofthumous  brother  of  the  half  blood 
fhall  take  under  the  ilatute  a  (hare  of  his 
inteftate  brother's  perfonal  eftate.  i  Fezey 
156.  ,         , 

The  grandaughter  of  fifler,  and  the  daagh- 
ter  of  aunt  of  inteftate,  are  in  equal  degree, 
and  the  diftribution  (hall  be  equal,    i  Vexey^ 

SSI- 
Debts  follow  the  pei-foD  of  the  creditor,  not 

of  the  debtor  ;  therefore  if  an  Englijhman  re*- 

fiding  and   dying  here,    and  admiAiftration 

taken  out  here,  bath  debts   due  to  him  in 

Seotland,  or  abroad,  they  (hall  be  diftributed 

2  accdrdiBg 
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according  to  the  law  of  England^     2  Vezey^ 
35' 

t 

\ 

IX.  l^evaftavit. 

I .  What  fljall  he. 

If  an  executor  or  adminiftrator  fell,  im- 
bezH,  or  convert  to  his  own  ufe  the  goods  of 
his  teftator,  or  intcftate,  before  debksr  or  le- 
gacies paid,  it  will  be  ^  devajiavit.  So  if 
he  pays  that  which  need  not  be  paid.  Or, 
pay  a  legacy,  or  a  debt  of  an  inferior  nature 
before  another  of  a  fuperior. 

If 'he  difcount  a  debt  due  from  the  tefta- 
tor  to  a  creditor,  out  of  his  own  debt. 

.  So,  if  lie  difpofe  of  goods  at  an  under-  . 
valued     Tha*  they' are   fo  appraifed.      O^. 
Ex*22'j.     ^.  de  hoc  f  if  there  is  not   any 
frati(}.     . 

So,  if  be  accept  a  note,  covenant,  &c.'  in 
fatisfadio.n  ofadebt,  which  is  not  paid. 

So,  ^  if  he  rcleafe,  or  acquit  a  bond,  being 
forfeited.  Videpoji.  No.  2.  Or,  cancel,  or 
deliver  it  to  the  obligor. 

So^  if  he  relcafe  an  adtion  to  another,  who 
took  the  goods  of,  or  did  a  wrong  to  the  it^-- 
tktor,  itwill  be  a  devafiavit  to  the  value  of 
the  goods,  ot  damages. 

So,  if  be  fubmit  a  debt  due  to  the  teftator, 
Gfr.  to  arbitration,  and  the  arbitrators  do 
nof  make  a  recompence  to  the  full  value,  it 
virill  be  a  devafiavit  for  the  refidue.  Off. 
Rx.  229. 

Z  2  But 
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But  as  a  jury  are,  by  their  verdiA,  to  de* 
termine,  devajlavit  W/  non^  if  the  reference 
was  fair,  and  intended  to  avoid  expences  of 
law,  I  fhould  not  much  fear  a  jury  finding  a 
devnjiavit^  for  the  fault  of  arbitrators. 

If  he  pay  a  debt  upon  an  ufurious  contradt, 
it  is  a  devajiavit.     Per  Tel.  Noy  129. 

But  I  conceive  it  muft  appear  upon  the 
face  of  the  contradl,  to  be  ufurious,  and  then 
l\it  Jiat.  renders  the  con  trad:  void. 

So,  if  he  agree  with,  the  executor  de  Jon 
tort,  and  accept  his  covenant  for  payment, 
it  will  be  a  devajlavit  for  fo  much^  tho*  no- 
thing be  paid. 

So,  if  an  executor,  or  adminiflrator  hath 
afTets  to  the  amount  of  100  /.  and  is  fued  in 
two  adtions,  and  confeffes  judgment  to  100/. 
value  in  each,  he  (hall  be  charged  with  200/. 
as  if  he  had  given  bond  for  fo  much.  Sojif 
he  be  fued  upon  bond,  and  upon  fimplecon- 
tradt,  and  fuiFer  judgment  in  both^  vvitbout 
pleading  the  bond  to  the  adion  upon  iimple 
contradt,  or  the  judgment  in  the  adlion  upon 
Iimple  contradt,  to  the  adlion  upon  the  bond|, 
he  (hall  be  charged  with  both  judgments, 
tho*  he  hath  aflets  only  for  one. 

So,  if  he  fuffer  a  judgment  for  principal  and 
intereft  incurred  fince  the  death  of  the  tefta- 
tor,  it  will  be  a  devajlavit,  for  the  intereft. 
R,  2  Lev.  40. 

^.  If  he  had  not  aflets  to  pay  the  prin- 
cipal ? 

A  devajlavit  by  the  hufband  binds  the 
wife*       Vide  0nte  Div.  IF.     i  Com.  Dig. 

2.  What 
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2.  What  not. 

But  a  receipt  for  fo  much  due  upon  a  bond 
as  he  receives,  is  not  a  devajlavit  for  the  re- 
iidue.  Nor,  a  parol,  agreement^  that  he  will 
not  fue  for  the  penalty.  Nor,  a  delivery  in- 
to another's  hand,  that  it  may  not  be  fued. 

So,  difpofing  of  the  goods  of  the  teftator  to 
his  own  ufe,  is  not  a  devajiavit  ^  if  he  pays 
debts  of  the  teftator  to  the  value,  with  his 
own  money. 

So,  if  he  lofe  a  bond  due  to  the  teftator; 
for  he  hath  a  remedy  for  the  debt  in  equity  : 
but  he  ought  to  purfue  it,  T>ub.  2  Ver. 
299. 

So,  if  he  compound  an  adtion  of  trover  for 
the  goods  of  the  teftator,  and  take  a  bond  for 
the  money  to  be  paid  at  a  future  day,  it  is 
not  ^  devaftavit ',  but  the  money  for  which 
the  bond  is  taken,  is  aflets  immediately. 

So,  a  releafe  by  an  executor  of  full  age, 
upon  payment  of  principal  and  intereft  due 
upon  a  forfeited  bond,  is  not  a  devajiavit. 
Vide  ante  No.  i. 

So  a  devajiavit  by  one  executor  does  not 
charge  his  companion. 

So  the  executor  of  an  executor  fhall  not  be 
charged  by  a  devajiavit  made  by.  the  firft  ex- 
ecutor; for  it  is  perfonal,  tho'  it  be  in  the 
cafe  of  the  king.     J  Com.  Dig.  275. 

If  there  are  arrears  of  rent  on  a  leafe.  of 
leafehold  premiffes,  and  tenant  becomes  in- 
folvent,  and  the  adminiftrator  releafes  the  ar- 
rears, and  gives  him  a  fum  of  money  to  quit 
pofleffion  3  if  it  appears  for  the  benefit  of  the 

Z  3  cftatc. 
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cflate,  he  (hall  be  allowed  both.     3  P.  W. 

Three  adminiftrators  appoint  a  rttciver, 
each  adminiftrator  liable  only  for  what  he 
himfelf  receives.     Barnes  440. 

3.  Remedy  upon  a  Devaflavlt. 

If  an  executor,  or  adminiftrator  be  guilty 
of  zdevajiavif,  and  there  is  afterwards  judg- 
ment againft  him  for  a  debt  of  the  teftator, 
or  intellate,  and  upon  z  jfieri  Jacias  thcrton, 
nulla  bona  be  returned,  a  fpecial  fcire  facias 
fhall  go  to  the  flierifF  quod de  bonis  tejiatoris 
&c.  et  Ji  conjlare  poterit  quod  devajlavit,  tunc 
de  bonis  propriis,  &c. 

Or,  if  after  «tt//^ /o«tf  returned,  ^fejlatum 
be  entered  upon  the  roll  quod  deva/lavit,  a 
writ  of  enquiry  fliall  be  dire<Sted  to^he  (he- 
riff,  and  if  by  inquifitiori  the  devajlavit  be 
found,  and  returned,  there  (hall  be  a  fcire 
facias  quare  executionem  non  de  propriis  bonis ; 
and  if  upon  that  the  (heriff  return  fcire  Jeci 9 
the  executor,  or  adminiftrator  may  appear, 
and  traverfe  the  inquifition. 

If  he  appears,  and  traverfes,  and  it  be 
found  againft  him,  the  judgment  (hall  be  Je 
bonis  propriis.  So,  if  he  appears,  and  after- 
wards makes  default.  So,  if  upon  ihefcire 
facias  the  (herifFdoes  not  rciurn  fcire Jeci^  but 
two  nibils. 

But  a  fcire  facias  quare  executionem  non  de 
bonis  propriis^  does  not  lie,  without  a  devas^ 
/fiW/ returned,  or  found.  And  an  executor 
is  not  injured  by  this  courfe  5  for,  the'  he 
cannot  traverfe  the  inquifition,  when  he  does 

not 
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not  appear,  nor  (hall  have  ad  a(flion  ^gainft 
the  (heriff  for  a  faljfe  return^  yet  he  may  be 
relieved  by  an  audita  querela. 

So  the  iheriS  may  return  a  devajiavit  up- 
on the  fieri  facias^  but  it  fhall  be  at  bis 
peril ;  for  the  inquifition  is  for  bis  fecurity. 

So,  after  a  judgment  againft  an  executor^ 
or  adminiftrator,  the  plaintiff  may  have  debt 
againft  him,  in  the  debet  and  detinet^  upon  a 
fuggeftion  of  a  ^i;^i2W/.  Tho'  the  judg* 
ment  be  erroneous,  till  it  be  reverfed. 

But  he  &all  not  have  debt  in  the  debet  and 
detinet^  upon  a  fugged  ion  of  a  devafiavit^ 
where  hq  fues  upon  the  bond  of  the  tdftator. 
Nor«  ihall  he  have  a  fi^ire  facias  again  ft  an 
execiiCor^upon  a  bare  foggeftion  of  a  devafiavit. 

So  debt  does  not  Heagainft  the  executor  of 
an  executor,  upon  a  devajiavit  by  the  ^rd 
executor,     i  Cam.  Dig.  276. 

But   tbid   is   altered  by  fiaf.  30  Can  2. 
ftat^  I.    <*•  7*  and  4.  &  5  IF.  &  M.  c.  24. 
§  12.     Videpofi.  this  divifion. 

Upoft  a  judgment  againd  hufband  and 
wile  executrix,  if  (be  furvives,  debt  does  not 
lie,  fuggefling  a  devafiavit  by  the  hufband  ; 
for,  tho*  chargeable  for  the  wading  by  the 
hfifbmd,  ihe  (hall  qot  be  charged  V<f  bonis 
prcfffiu  for  coAs  recovered  againd  the  huf- 
band. 

And  by  the  fiat.  30  Car.  7.  c^  j.  made 
perpetual  by  xh^fiat.  4,  &  5  fF.  &  M.  c.  24. 
§  12.  Executors,  or  adminiftraors  of  any, 
who  as  executors  de  Jqu  tort,  or  as  admini- 
ftrators,  (hall  wade,  or  convert  to  his  or  their 
own  viSfp  goods  or  affets  of  any  pcrfon  dc- 

%  4  ceafcd. 
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ceafed,  (hall  be  liable  in  the  fame  man- 
ner as  their  teflator,  or  inteftate  would  have 
been. 

And  upon  this  ftatute,  the  executor,  or 
adminiftrator  of  a  rightful  executor  or  ad- 
miniftrator,  (hall  bie  charged  upon  a  devaf- 
tavit  of  the  teftator,  or  inteftate,  for  the 
Word  adminijlrator  comprehends  him. 

Execution  (hall  be  upon  a  devajlavit^  as 
for  his  own  proper  debt,  by  capias  ad  Ja^ 
tisfaciendumy  or  elegit. 

But  a  debt  by  dtvajlavit  (hall  be  only 
of  the  nature  of  a  debt  by  fimple  contrad. 
And  therefore,  the  executor  of  him,  who  was 
guilty  of  the  devajiavit,  may  retain  for  his 
debt,  before  payment  of  the  debt  due  by  the 
devajiavit.     i  Com.  Dig.  276,7. 

If  a  devajiavit  is  returned  againd  2l  feme 
covert  executrix,  and  hqr  hu(band,  that  fuf- 
licient  goods  have  come  to  their  hands  which 
they  have  wafted  and  converted  to  their  own 
ufe,  it  is  good ;  the  convcr(ion  is  not  ne- 
ee(rary,  and  may  be  rejedled;  and  judg- 
ment (hall  be  de  bonis  propriis  of  both.  Stra,. 
440. 

Executor  defon  tort  of  executor  defon  tort, 
is  not  liable  for  a  devajiavit  committed  by 
the  firft,  either  at  common  law,  or  by  Jiat. 
30  Car,  2.  c.  7.     Andr.  252. 
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ADMINISTRATOR. 

I.  jidminijirator^  by  the  common  Law. 

Anciently,  the  care  of  an  inteftate's  goods 
feemed  to  be  under  the  diredion  of  his  lord, 
unlefs  be  died  in  war;  but  then  it  was  under 
the  diredion  of  the  temporal  court,  where 
the  goods  were.  And  the  opinion,  q  Co.  38* 
b.  Henjloe^  that  the  king  had  the  care  of 
them,  is  not  true.  Vide  Seld.  Jurifd.  ofTef^ 
iaments^  I.  2-  c.  i,  2.  5. 

In  the  time  of  king  yobn^  the  king  by 
Magna  Charta^  17  Job.granted^  Si  liber  homo 
in  te fiat  us  decejferit^  cat  alia  fua  per  manus  fro^ 
pinquorum  parentum  et  amicorum  fuorum  per 
wfum  l^cclejice  difiribuantur .  Seld.  Jurifd. 
ofl'ejl.  I.  2.  c.  3,  4. 

So,  by  charter  in  the  time  of  R.  i  Ef. 
Ca.  206. 

And  upon  this  foundation,  it  feems,  that 
the  ordinary  intermeddled  with  the  goods  of 
an  inteftate. 

Or,  it  was  granted  to  them  by  parliament* 

Though  it  be  faid,  that  adminiftration  be- 
longed originally  to  the  fpiritual  court. 

So  the  king  may  grant  adminiftration,  by 
letters  patent.     Vide  \Salk. '^y^ 

And  where  there  is  not  any  of  kin  to  the 
inteftate,  the  king  ufually  appoints  one  by 
his  patent,  to  whom  the  ordinary  grants  ad« 
miniflration. 

'    And  the  ordinary  may  commit  his  autho- 
rity to  another,  to  take  care  of  theinteftate's 

goods. 
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goods.  And  might  have  had  trefpafs  for 
goodr  taken  out  of  bis  poflcflion  ;  otherwife 
not.  Or,  releafe  fuch  trefpafs;  which  would 
be  a  bar  to  an  admtoifttator  afterwards  made. 

But  the  ordinary,  or  his  committee  by 
ifrrit^  ad  colUgenda^  bona  dsfun^i  ba4  only  the 
power  of  an  admiciftcator^  durante  min^r$ 
mtaie. 

What  power  thatijs^  Vide  Admini^ratkn% 
Div.  Vl. 

Aii4  therefore,  coutid  only  s^nainifter^  ai 
tomm§dum  of  the  ioteftate,  and  no|  to  bis  pre^ 
judice.  And  could  oot  giv9  gpo4S|  qr  reles^f^ 
debtSt  &e.  z  /^*  |9^»  ^OHtf  as  to  the 
difpoiition  of  th«  gopos^  but  4iu;.  as  lo  cbfp 
releafe  of  debtSt.  i  C^m.  Dig.  277.  Varioi^g 
auihorities,  not  wortb  citinga  as  (h«^  ordinary 
does  not  now  interfere. 

The  ordinary  could  not  ha^ve  an  a^ton  for 
the  recovery  of  the  go^ds* 

Yet,  by  xhtjlat.  W.  2.  c.ig.  An  a4fl|oii 
will  lie  againft  the  ordinary  for  a  debt  of  |he 
inteftate,  if  the  goods  coma  (o  his  hands } 
which  is  only  an  affirmance  of  the  commoii 
law.  So»  every  adion,  which  will  li^e  againft 
an  executor.  And,  againd  tbf  e^cutor  of 
the  ordinary,  if  the  good^s  of  the  int^fiau 
conxe  to  his  hands.  So,  againft  the  com- 
mittee of  the  ordinary. 

Yet,  the  ordinary  (ball  not  be  charged  be- 
yond th^  afiets  which  coo^  to  his  bands. 
And  for  fo  much  he  ftiall  be  charged,  if  be 
retains  them  in  his  hands,  though  be  grants 
adminiftra(ion   to  another.      i    Com.   Dig. 

277,  8* 
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IL  Since  the  Statute ^  31  Ed.  3,  c,  1 1. 
I .  JVben  Adminijiration  Jhall  be  granted. 

Now,  by  thtjiat.  31  Ed.  3.  c.  1 1.  where 
a  man  dies  iqteftate,  the  ordinary  (hall  depute 
the  next  and  moft  lawful  ftiehds  of  the  de^ 
ceafed  to  adminifler  bis  goods^  who  (ball 
have  ah  adion  to  demand  and  recover,  as 
executors,  his  debts,  to  difpend  for  his  foul, 
andf  (hall  anfwer  in  the  king's  courts  to  others, 
&c.  and  be  accountable,  as  executors. 

And  therefore,  in  all  cafes,  where  a  man 
dies  inteftate,  the  ordinary  ought  to  grant 
adminiftration.  And  he  is  compellable  \6 
do  it.  And  if  he  refufe,  a  mandamus  (hall  be 
granted. 

So,  if  a  man  make  a  will,  and  all  the  exe-» 
cutors  refufe.  Or,  make  hi6  will,  but  do 
hoi  name  any  executor.  So,  if  one  Executor 
proves  the  will,  and  dies,  and  then  the 
other  refufes. 

So,  if  a  man  name  the  executor  of  B.  to 
be  his  executor,  and  die  in  the  life-time  o^ 
B.  for  until  B's  death,  the  teftator  is  in  ef* 
fcA  fntcftate. 

Or,  name  ah  executor,  to  have  authority 
after  a  year  from  his  death ;  for  during  the 
year,  he  is  without  an  executor. 

So,  if  he  name  an  executor,  who  dies  in- 
teitate,  the*  ordinary  ought  to  grant  adminif^ 
tration,  de  bonis  non^  &c.  "• 

If 
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If  the  executor  of  the  king  refufe,  admU 
Biftration  fhall  be  granted,  cum  tejiamenta 
annexa. 

So,  if  an  executor  be  within  the  age  of 
feventeen  years,  adminiftration  (hall  be  grant- 
ed during  his  minority,  viz.  until  his  age 
of  feventeen  years.  Vide  Adminijiration,  Div. 
VL 

So,  if  a  perfon,  intitled  to  adminidration, 
be  within  age,  it  may  be  granted  to  another, 
during  his  minority.     Vide  pojl^  No.  6. 

So,  if  he  be  out  of  the  kingdom,  it  may 
be  granted,  during  his  abfence.  So,  if  it 
be  contefted,  who  fhall  be  executor,  it  may 
be  granted,  pendente  lite.  Vide  Hob.  250. 
2  Jon.  134.  per  three  J.  F.  g.  260.  Vide 
infra^  cont. 

If  the  executor  be  an  idiot,  non  compos^  or 
under  other  natural  difability. 

If  the  executor  writes  to  the  judge  of  the 
fpiritual  court,  that  he  cannot  attend  the 
cxecutor(hip,  and  defires  he  will  grant  ad- 
miniftration  to  another,  it  will  be  a  renun- 
ciation, and  he  cannot  afterwards  adminifler, 
for  there  is  no  form  rcquifite  to  a  rcfufal. 

But  if  a  man  make  a  will,  and  an  execu- 
tor, adminiflration  granted  before  probate, 
or  refufal,  is  void,  if  the  will  be  afterwards 
proved;  though  it  was  concealed  and  not 
known  at  the  time  of  adminiflration  granted. 
Vide  Adminijiration^  Div.  II.  No.  4.. 

So  adminiflration  granted  before  a  refufal, 
is  void  ;  though  the  executor  afterwards  rc- 
fufe.  Or  granted  when  the  executor  becomes 
a  bankrupt.       So,    though   it   be   doubted, 

who 
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V^ho  ii6  the  true  executor,  adtniniftratloa 
granted  in  the  mean  time,  is  void*  Mo.  636, 
€ont.  Semb.fupra. 

So,  if  one  executor  prove  the  will,  and 
the  .other  refufe,  and  he  who  proved  it,  dies, 
adminiftration  (hall  not  be  granted  during  the 
life  of  the  other*  R.  Hard.  1 1 1.  Dub.  Dy^ 
i6o.^#  Without  a  new  refufal.  i  Salk.  307* 
311.;    X  Com.  Dig.  278,  9, 


,2.  By  whom  it  Jhall  be  granted. 

By  ih^r  Jiat.  31  Ed.  3,  c.  11  •  The  ordi* 
nary  deputes  the  next  and  mod  lawful  friends 
to  adminiiler.  And  within  this  flatute,  the 
king  may  grant  adminiflration,  as  fupreme 
ordinary. 

The  bilhpp,  or  metropolitan.  Vide pojii 
No.  3.  5.  So,  the  guardians  of  the  fpiritu- 
alties.  The  commiffary,  archdeacon,  or 
other  ecclefiaflical  judge,  is  an  ordinary  v^ith* 
in  th\s  ftatute. 

£ut  the  delegates  cannot  grant  adminiftra- 
tion, for  their  authority  is  only,  corrigere. 

Yet,  if  the  delegates  repeal  an  adminiftra- 
tion granted  by  an  inferior  judge,  who  is 
thereby  difabled  to  grant  adminiftration,  de 
Ttovo,  then  the  delegates  may  grant  it«  Semb. 
Lat.  85.     2  Rol.  233.  /.  13, 

The  ordinary  hath  no  more  power  iincc 
the^^/.  31  Ed.  3.r.  1 1 .  than  before,  except 
to  grant  adminiftration  to  thofe  who  have 
greater  authority  than  himfelf.  And  there- 
fore, fince  the  ftatute,  he  cannot  have  an 
4  adion 
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adion  for  a  debt^  &c.  to  the  inteftate.    i  Com^ 


3.  fTAen  by  the  Mjetr$polltan. 

If  an  inteftate  die^  having  bona  notabilia 
in.feveral  diocefes^  adminiftration  (hall  be 
granted  by  the  archbiOiop  of  the  province. 
So,  if  he  hath  bona  notabilia  in  feveral  diocefes 
of  the  fame  province,  though  he  hath  not 
goods  in  the  diocefe  in.  which  he  die$«  Or, 
in  feveral  peculiars  within  the  fame  province. 

iSo,  if  a  man  die  inteftate  Out  of  the  king- 
dom, the  archbiihop  (hall  grant  adminiftra- 
tion  • 

60,  if  the  king  die  inteftate,  or  his  exe« 
cutors  refufe. 

So,  if  a  bi(hop  die  inteftate,  though  he 
hath  not  any  goods  out  of  his  diocefe. 

So,  if  adminiftration  by  an  inferior  judge 
be  repealed  upon  appeal,  the  court  which 
repeals  it,  fhall  grant  adminiftration,  Je 
novo. 

fiut,  if  a  man  die  inteftate,  haying  bona 
notabilia  in  the  feveral  provinces,  adminiftra- 
tion ftiall  be  granted  by  each  archbiftiop,  for 
the  goods  in  his  province. 

If  he  hath  bona  notabilia  in  Ireland^  and 
alfo  in  England^  it  ftiall  be  granted  by  the 
archbiftiop  of  Dublin^  for  the  goods  in  Ire» 
land^  and  by  the  archbiftiop  of  Canterbury 
for  the  goods  in  his  province. 

So,  if  a  man  die  inteftate,  having  goods 
in  a  peculiar,  and   alfo  in  a  diocefe  in    the 

fame 
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fame  province,  adminifh-ation  (hall  not  be 
granted  by  thear^hbifhop,.  but  by  thebilhpp 
fc^r  the-goods  in  his  diocefetaad  by  the  judge 
of  the  peculiar  for  the  goods  there.  F$4e 
Adminifirati^n^  Div.  IL  No.  6. 

Yet,  if  the  metropolitan  grant  adminiftra- 
tton,  when  it  doeis  not  belong  to  him,  it  is  not 
Toid;  bat  only  voidable.  Otherwife^  if  he 
grant  adminiftration  for  goods  in  another 
province ;  for  that  is  void« 

But,  after  an  adminiftration  by  the  arch«- 
bifliop,  if  the  biihop,  to  whom  it  bqlongs, 
^rant  adminiftrationj  and  then  the  £rft  ad- 
miniftration  is  repealed,  fhe  -adminiilratioa 
granted  b<$fore  the  repeal  (lands  good. 

So,  in  all  cafes,  where  the  firft  adminidra- 
tioa  is  repealed,  the  iecond  Aands  good, 
though  granted  after  the  grant  of  the  fir  ft, 
and  before  the  repeal  of  it.  x  Cam.  !Dfg. 
^79$  8o. 

»  • 

4.  /^iftj/tfr^  Bona  Nolabilia. 

Bona  notaii/ia  wtre  not,  originally,  of  any 
certain  value  ;  for,  if  a  man  had  to  the  value 
of  40/.  or  a  lefs  value  in  feveral  diocefes,  that 
gave  a  prerogative  to  the  archbifliop.  But, 
in  pleadiOg  it  was  neceifary  to  fay,  that  he 
.bad  J^onp  mtabilia  to  fuch  a  values  for  it  was 
not  fufHcicnt  to  fay,  that  he  had  bona  nota^- 
bilia  generally.  And  therefore,  it  was  irfual 
to  alledge,  that  he  had  bona  natabilia.  viz. 
to  the  value'of  5/.  which  feems  to  afcertain 
them  to  fuch  a  value.     And  fometimes  they 

were 
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'were  alledged  to  the  value  of  8A  or  other 
certain  value. 

And  now,  by  the  tanon  i  Jac:  9:3.  Bona 
nofah'/ia  (hzll  be  c/.  at  leaft,  except  where 
by  cuftom,  or  prefcription  they  are  more. 
Aud  hereupon,  our  law  in  this  particular 
conforms  itfelf  to  the  canon.  And  iond 
notaoilia  fhall  be  to  the  value  of  5/.  at  leaft 
in  every  diocefe. 

And  by  cuftom  in  the  diocefe  of  London, 
to  the  value  of  10  /.  by  compofition. 

But  the  penalty  of  a  bond  (ball  not  be 
eftimated;  though  the  bond  be  forfeited,  if 
the  debt  upon  it  be  not  5  /. 

If  a  man  hath  goods  to  the  value  of  5/. 
in  one  diocefe,  and  a  term  for  years  of  the 
fame  value  in  another,  that  makes  bonanota'^ 
hiliay  though  by  the  old  book  of  entries, 
they  are  called  bona  mobilia. »  So,  if  he 
hath  bonds  in  another  diocefe.  So,  debts 
due  from  the  king.     Or,  defperate  debts. 

And  bonds  (hall  be  reputed  to  be  goods, 
in  the  diocefe  where  they  remain  at  the  death 
of  the  inteftate,  not  where  they  were  made, 
or  where  the  obligee  died. 

An  annuity  out  of  a  parfonage  in  the  dio- 
cefe where  the  parfonage  lies.    * 

Judgments,  llatutes,  or  recognizances,  in 
the  place  where  they  arc  given  or  acknow- 
ledged. 

Debts  upon  fimple  contradJ:,  where  the 
debtor  lives. 

Leafes  for  years,  where  the  land  lies,  and 
not  where  the  leafe  is. 

But. 
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But^  by  the  canon  i  Jac.  92.  Goods  which 
a  man  hath  with  him,  who  dies  in  ifinerc^^  do 
not  make  bona  notabilia. 

Nor,  by  the  ^4^/.  4  Ann.  c.  i6.  Salary, 
wages,  or  pay  due  to  any  for  work  in  any  of 
her  majefty's  yards,  or  docks,  i  Com.  Dig. 
280,1. 

5.  frhen  by  an  inferior  "Judge. 

If  an  inteftate  hath  not  bona  notabilia^  ad- 
miniflration  fhall  be  granted  by  the  bilhop  of 
the  diocefe,  where  he  dies.  Or,  if  he  dies 
within  a  peculiar,  by  the  judge  of  the  pecu- 
liar jurifdidtion. 

So,  if  he  hath  feveral  dwelling  places  and 
dies  at  one  of  them,  adminiilration  (hall  be 
granted  by  the  bifhop  of  that  diocefe,  though 
he  lives  at  the  otl;ier  for  the  moi):  part,  and 
was  here  only  for  a  day  or  two. 

Otherwife,  if  he  dies  in  a  journey,  Sf^. 

And  a  bi(hop  may  grant  adminiftration  out 
of  his  diocefe;  for  it  is  only  minifterial. 

So  a  bifhop  of  Ireland^  being  in.  England^ 
may  grant  adminiflration  here,  for  goods  in 
Ireland. 

So,  an  archbifhop  may  grant  it,  though 
be  be  out  of  his  province. 

But,  if  adminiflration  be  granted  by  a 
bifliop,  or  other  inferior  judge,  when  it  does 
not  belong  to  him,  it  is  null  and  void.  And, 
in  an  adiion  by  an  adminiftrator,  to  whom  ad- 
miniflration was  granted  by  a  judge  of  a  pe- 
culiar, &c.  wh^eh  it  did  not  belong  to  him. 

Vol.  II.  A  a  it 
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it  IS  a  good  ba%  that  no  adminiftraiionF  was 
granted. 

So,  in  a  Jcire  facias  by  him  upon  a  judg- 
ment in  B.  R.  or  C.  B.  he  (hall  not  have 
judgment;  for  the  adminiftration  does  not 
extend  to  a  matter,  that  appears^  to  be  out  of 
the  jurifdidtion  of  the  ordinary,  and  the 
court  will  not  intend  any  other  title,  but 
that  which  the  plaintiff /hews* 

So,  if  a  defendant  in  execution  upon  fuch 
a  Judgment  efcape,  fuch  an  adminiftrator 
fliall  not  have  an  adtion  againft  the  flieriiffor 
the  efcape.     i  Com.  Dig.  281. 

6.  T'o  whom  it  Jhall  be  granted. 

By  \\itjlat.  31  Ed.  3.  r.  11.  The  ordi- 
nary muft  depute  the  next  and  moft  lawful 
friends  of  the  inteftate  to  adminifter. 

By  the  Jht,  21  H.  8.  c^  5.  The  ordinary 
may  commit  adminiftration  to  the  wife,  or 
next  of  kin  of  the  inteftate,  or  to  both. 
And  therefore,  adminiftration  may  be  granted 
to  the  v/ife  of  the  inteftatc,  or  part  to  her, 
and  part  to  the  next  of  kin.  Or,  to  the 
father,  or  other  next  of  kin,  and  not  to  the 
wife. 

Who  are  next  of  kin.  Fide  Admitiijlration^ 
Div.  Fill. 

If  there  are  fevcral  in  the  fame  degree  df 
kin^  the  ordinary  may  grant  adminiilration 
to  all,  or  to  which  he  pleafes.  Videjl.  21  H. 
8.  c.  5. 

And,  if  the  adminiftration  be  only  for  a 
limited   time,  i^nlil  the  time  at  which  an 

executor 


eiceclitof  Is  appointed,  it  ought  to  be  to  the 
next  of  kin.  And  therefore,  the  ordinary 
may  grant  adminiftration  to  the  fiftcr  of  thd 
half-blood;  for  (he  is  in  cqdal  degree  of  kin 
with  the  brother  of  the  whole  blood.  Fidi 
Adminiftration^  Div.  Fill. 

To  the  grandfather,  or  uncle  ;  though  the 
grandfather  feems  to  be  preferable. 

And,  if  it  be  granted  to  one  not  next  of 
kin,  it  is  not  void,  but  voidable. 

But,  \f  2ifeme  covert  die  inteftate,  admini-^ 
flraiion  fhall  be  granted  to  the  huftand,  dt 
jurei  and  the  ordinary  hath  not  any  eleftion 
to^grant  it  to  him,  or  to  another. 

If  a  father  die,  it  (hall  be  granted  to  his 
fon,  before  the  grandfather,  though  in  equal 
degree. 

If  a  ferns  covert  refufe,  it  (hall  be  granted 
to  her  hulband. 

.  So^  if  the  next  of  kin  be  incapable,  admini*- 
Uration  fhall  be  granted  to  another:  As,  if 
he  be  an  ideot.  If  he  becoilie  bankrupt. 
So,  if  the  next  of  kin  be  an  infant,  admini^ 
ftration  may  be  granted,  dufihghis  minority. 
Fide  Adminiftration^  Div.  VI. 

And  adminiftration,  durante  tfiinore  tetati^ 
of  another  need  not  be  granted  to  the  hext  of 
kin,    for  it  is   not  within  ih^Jiat.  21  H.  8. 

And,  though  an  adminiftration  during  the 
minority  of  an  executor,  ceafes  at  his  age  af 
fevcnteen  yc2irs,[Fide  Adwiniftration^Div.VI.) 
an  adminiftration  during  the  minority  of  one 
intitled  to  adminiftration,  does  not  ceafe  uri*- 
til  his  age  of  twenty-one  years. 

A  a  2  Bur, 
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But^  it  is  not  an  incapacity  to  be  an  admi- 
niftrator^  if  the  next  of  kin  be  an  a/ien.  Or, 
zjeme  covert. 

So,  if  the  next  of  kin  refufe^  adminiftra- 
tion  (hall  be  granted  to  a  principal  creditor. 
Yet»  If  granted  to  a  creditor  without  a  re* 
fufal^  the  next  of  kin  may  afterwards  repeal 
it. 

Admimdrzuon  Je  icnij  non  fhallbe  granted 
to  the  next  of  kin^  if  there  be  a  refiduary 
legatee.  And,  if  there  are  feveral  itititled  to 
the  refidue^  it  may  be  granted  to  any  of 
them.  And^  if  granted  to  the  next  of  kio, 
ihall  be  repealed  by  the  refiduary  legatee. 
2  Lev.  56.  Though  there  be  no  rcfidue  at 
prefent.     Dai.  2  Lev.  56. 

If  an  executor  prove  the  will,  and  afters- 
wards  make  his  executor,  and  die,  his  exe- 
cutor fhall  be  executor  to  the  firft  teflator. 
Fide  Admintjiration,  Div.  VII. 

So,  if  an  executor  after  probate  die  intef- 
tate,  being  alfo  refiduary  legatee,  adminiftra* 
tion  to  the  teflator  fball  be  granted  to  the 
adminiflrator  of  the  executor. 

So,  if  an  executor  be  refiduary  legatee,  ad- 
miniflration  de  bonis  non  to  the  firft  teflator 
fhall  be  granted  to  his  executor,  though  bQ 
refufed,  or  died  before  probate. 

But  the  executor  of  an  executor  may  refufe 
to  have  adminiflration  to  the  firfi  teflator. 
And  the  adminiflrator  of  2in  executor,  who 
was  not  refiduary  legatee,  fhall  not  have  ad- 
miniflration to  the  teflator.  Nor,  an  admi- 
niflrator during  the  minority  of  the  execatof 
of  an  executor. 

4  Kor, 
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Nor,  an  admin iftrator  of  an  adminiArator. 
[«.  Dy.  iiz.b.  R.   1  RoL  907.   /.  '30,  D. 
J  Sid.  yg. 

Nor,  an  executor  of  an  adminiftrator. 
^.  Dy.  4.y.  b.  D.  i  Rol.  907.  /.  42.  Semb. 
S  Co.  g.  b.  Fide  2  Lev.  i«o. 

Yet,  fince  iht  Jiat.  22  G?  23  Ci/r.  2.  c  10. 
The  intereft  is  vefted  in  the  next  of  kin; 
and  therefore,  if  he  die  before  didribution, 
his  executor,  or  adminiilrator  feems  intitled 
to  the  adminiftration^  de  bonis  non.  i  Com. 
Dig.  282,  3. 

If  by  articles  before  marriage,  the  wife 
hath  power  to  make  a  will,  and  to  difpofe  of 
her  leafe-hold  eftate;  and  fhe  makes  her 
will,  and  A.  executor  who  proves  it;  yet 
the  hufi>and  (hall  hav£  adminiftration,  though 
the  willcontroul  the  adminiftration  as  to  the 
leafe-hold  eftate,  and  a  peremptory  mandamus 
fhali  go.     jS/r^«  891. 

The  fpiritual  court  is  not  obliged  to  grant 
admyiiilration,  durante  minore  atate^  of  an 
executor,  to  his  father.     iS/r^.  892, 

Nor,  to  a  reiiduary  legatee,  with  the  will 
annexed.     Stra.  956. 

If  a  hu&and  hath  departed  from  all  intereO: 
in  the  wife's  fortune,  he  (hall  not  have  ad- 
xninidration.     Stra.  1 1 1 1  • 

Unlefs  the  hu(band  hath  done  fome  a£l  to 
exclude  himfelf^  he^iall  haveadminiftration, 
though  the  wife  ha^d  a  feparate  eftate,  and 
ha^d  made  a  will. 

If  the  widow  renounces  adminirtration, 
(he  is  not  obliged  to  make  oith  that  none  of 
inteflate's  efFeds  ^re  come   to  her  bands,  or 

A  a  3  to 
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to  exhibit  an  inventory,  and  notwithftanding 
(lie  refufes  it,  and  the  creditors  enter  a  caveat, 
adminiftration  {hall  be  granted  to  the  fon. 
*  J^ord  Suffolk'^  Cafe.  Rep.  temp.  Hardiv.  9. 
If  adminiftration  be  granted  to  two,  and 
one  dies,  the  adnfiiniftration  furvives.  Ca. 
tenfp.  "Talb.  127. 

y.  How  it  Jhall  be  granted. 

Adminiftration  muft  be  granted  in  writing 
under  feal,and  ndt  hy  parol.  It  may  be  granted 
to  two,  and  if  one  dies,  the  furvivor  (hall  be 
folc  adminiftrator.  So  it  may  be  granted 
upon  condition,  or  until  the  return  of  fuch 
an  one. 

So,  feveral  adminiftrations  may  be  grant- 
ed ;  for  goods  of  the  intcftate  in  fuch  a 
county  or  place  to  one,  and  for  goods  in  fuch 
a  place  to  another. 

If  there  be  a  doubt  to  whom  adminiftra- 
tion  ought  to  be  granted,  it  may  be  granted 
pendente  lite. 

But  if  adminiftration  be  granted  omnium 
bonorum  et  creditorum  concernen  tefiamentum 
A.  that  will  be  a  general  adminiftration, 
tho'  only  fome  particulars  are  mentioned  in 
the  will. 

The  ordinary  cannot  grant  adminiftration 
for  fome  part  of  a  debt  to  one,  and  for  th« 
refidue  to  another.  Nor,  pendente  lite^  where 
the  will  is  difputcd.  i?.  Cartb.  153.  But 
Vide  poji.  this  Div. 

If  the  ordinary  does  not  grant  adminiftra- 
tion to  him,  who  ought  to  have  it,  a  pro- 
I  hibitjon, 
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hibition^  or  mandamus  ihall  be  graited.  i 
Com.  Dig.  283. 

It  tnzyht  gXTLnttA pendente  ///^about  a  will, 
(notwithftanding  C/jr/i6.  1^3  which  was  ne- 
ver adjudged)  and  fuch  adminiflrator  may 
bring  adions.  Judgment  in  C  J5.  af- 
firmed in  B.  R.  IVoollafton  v.  Walker^  M. 
5  Geo.  2.     Stra.  917. 

The  fpiritual  court  may  take  a  bond  for 
due  adminiftration,  even  where  it  is  cumtef- 
tamento  annexo.     Stra.  1137, 

8.  When  it  may  be  repealed. 

If  adminiftration  be  regularly  granted  to 
tbe  next  of  kin,  the  ordinary  cannot  revoke 
it  without  caufe,  and  grant  it  to  another  ; 
for  he  hath  executed  his  authority.  Tho' 
there-ljefttnale  adminiftratfon  afterwards;  for 
he  ought  to  takp  fufiicient  caution  againft  iu 
Tho'  it  was  granted  after  a  caveat  entered. 
And  if  there  be  a  fuit  in  the  fpiritual  court 
to  repeal  it,  a  prohibition  (hall  go. 

But  if  adminiftration  be  granted  non  vocatis 
jure  vocandis^  it  m<iy  be  repealed.  So,  if  it 
be  granted  by  a  biftiop  when  there  are  bona 
notabilia^  Or,  by  the  archbifliop  when  there 
are  not.  So,  ifi?  be  granted  to  the  next  of 
kin  of  a  wife,  and  not  to  her  hufband.  So 
if  it  be  granted  to  one  not  next  of  kin.  Or, 
to  the  next  of  kin,  when  another  was  refi- 
duary  legatee.  Tho'  there  be  not  then  any 
refidue ;  for  thei'e  may  be  afterwards.  l)tihx 
^  l^e"^.  56*   I  Vent.  ai8. 
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So»  if  the  next  of  kin  become  an  ideot,  or 
otherwife  incapable.  Or,  if  it  was  granted 
to  another  in  rcfpedt  of  fuch  incapacity  which 
is  afterwards  removed. 

So,  if  it  be  granted  to  any  one  of  km 
with  another  not  of  kin ;  as  to  a  fifter  and 
her  hufband  ;  for  he  continues  adminiflrator 
after  the  death  of  his  wife. 

So,  if  it  be  granted  upon  refufal  of  an  exe- 
cutor, who  had  before  adminiilered. 

Yet  if  an  adminidration  be  repealed,  quia 
improvide^  it  may  be  granted  to  the  fame 
perfon.     i  Com.  Dig.  2^4. 

If  inteftate  leaves  a  wife,  and  his  fiftcr  ob- 
tain adminidration  upon  the  common  oath, 
that  he  left  none,  &c.  it  may  be  revoked. 
Stra.  911. 

9.  What   ABs^  before  Repeal  of  an  Admi" 

nitration  are  good. 

If  adminiflration  be  regularly  graiited» 
and  afterwards  for  caufe  repealed,  all  lawful 
adls  by  the  firil  adminiftrator  remain  good» 

So,  if  ^dminiftration  be  regularly  granted 
to  him,  to  whom  it  does  not  belong,  and 
afterwards  repealed,  upon  a  citation ;  all  ads 
by  the  firft  adminiftrator  ire  good  ;  as  if  he 
give  the  goods  of  the  inteilate  to  another, 
tho'  the  gift  was  with  an  intent  to  defeat 
the  fecond  adminiftrator  :  for  it  ilands 
good  againfthim,  tho'  by  thtfiat^  13  Eliz. 
c^  5  it  was  void  as  to  a  creditor.  And^made 
pendente  lite  the  citation. 

If 
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If  adtniniftration  to  a  creditor  be  repealed 
by  the  next  of  kin,  th«  creditor  Ihall  retain. 
Fidepoft.  ID. 

So  if  an  adminifirator  affign  a  term,  and 
upon  a  citation  to  repeal  the  adminiilra- 
tion  it  is  confirmed,  but  upon  an  appeal  from 
this  fentence  it  is  repealed,  the  affignment 
is  good.     I  Com.  Dig.  284. 

10.  What  not. 

But  if  adminiftration  granted,  be  repealed 
upon  an  appeal,  all  ads  are  avoided  ;  for  the 
appeal  fufpends  the  fentence.  R.  6  Co.  i8« 
b.     ^.? 

And  if  the  adminifirator  had  obtained 
judgment  for  a  debt  of  the  inteflate  before 
the  repeal,  the  defendant  fhall  avoid  it  by 
audita  querela.  Tf  he  had  judgment  and  ex- 
ecution again(l  the  debtor,  it  will  be  no  bar 
in  an^dion  afterwards  againft  the  fame  debtor 
by  the  lawful  adminifirator. 

So  if  adminiflration  be  granted  upon  the 
concealment  of  a  will,  and  afterwards  the 
will  appears,  all  mefne  ads  by  the  admini- 
ftrator  are  void.  Tho'  the  executor  refufe, 
and  do  not  prove  the  will  when  it  is  pro-p 
d^ced  ;  for  the  adminiflration  was  void,  and 
cairaot  be  of  eiied  by  the  refufal  of  the  exe- 
cutor afterwards. 

So,  if  the  executor  do  not  prove  the  will, 
whereby  adminiflration  is  granted  to  a  debtor^ 
if  he  afterwards  prove  it,  he  may  fue  the  ad- 
minifirator for  the^ebt.     Vide  i  Leo,  90. 

So, 
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So,  if  after  adminiftration  granted,  a  new 
adminiftraiion  be  obtained  by  fraud  without 
a  repeal  of  the  firft,  and  the  fecond  admi- 
niflratpr  releafe,  and  then  his  adminiftration 
be  repealed,  the  releafe  fhall  be  void,  i  Com. 
Di^.  284,5. 


IIL  Executor  defon  tort. 

I .  Who  Jhall  be. 

If  a  man  intermeddle  with  the  goods  of 
the  inteftate,  without  taking  adminiftration, 
he  will  be  an  executor  de  Jon  tort^  as,  if  he 
ufe,  or  Icll  the  goods  of  the  inteftate.  If  be 
pay  debts.  If  he  receive  a  debt  due  to  the 
inteftate,  and  give  an  acquittance  for  it.  If 
he  cancel  a  bond,  in  which  the  inteftate  was 
bound  to  another,  and  give  his  own  bond  for 
the  fame  fum. 

If  he  diftributc  of  the  goods  of  the  in- 
teftate to  the  poor.  If  he  milk  the  cows  of 
the  inteftate.  If  he  take  the  goods  of  the 
inteftate  to  difpofe  of  at  his  pleafure.  Or, 
for  his  own  debt. 

If  he  fue,  or  anfwer  to  a  fuit,  afi  executor. 
-  So,  if  he  take  the  goods  of  the  deceafed  in- 
to his  pofTeffion  ;  that  makes  him  executor 
defcm  tort,  when  there  is  not  any  other  exe- 
cutor, or  adminiftrator. 

\i  he  take  only  a  dog  of  the  inteftate.  Or, 
any  part  of  his  goods. 

•    So,  if  a  man  hath  fome  colour   to   inter- 
meddle with   the  goods  of  an  inteftate,  but 
exceeds  his  authority,  that  makes  him  exe- 
cutor 
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cutor  de  fan  tort ;  as,  if  a  man  who  hath  let- 
ters ad  colligenda  bona^  fell  goods,  not  perifli- 
ing.  If  a  wife,  for  ber  paraphernalia^  take 
more  than  is  convenient  for  her  degree. 

So  by  th^Jiat.  43  Eliz.  c.  8,  If  admini- 
ftration  by  fraud  be  granted  to  a  perfon  in- 
folvent,  &c.  who  gives  goods  to  B.  or  re- 
leafes  a  debt  from  him  to  the  inteftate,  B. 
{qt  fo  much,  fhall  be  executor  defo7z  tort. 

So  an  hufband,  who  hath  goods  given  to 
his  wife  by  covin,  iliall  be  charged  as  ^"kc- 
cwtoT  de  fon  tort.  Or,  if  an  hufband,  after 
the  death  of  his  wife,  executrix,  hath  goods, 
which  ihe^  being  fole,  made  a  gift  of  by 
covin. 

So,  if  a  man  intermeddle  with  the  goods 
of  an  inteftate  claiming  as  executor,  he  may 
be  charged  as  executor  de  fon  tort^  tho*  an- 
other be  executor  who  proves  the  will.  As, 
if  he  pay  debts,  or  legacies,  or  receive  debts. 

So  if  a  man  intermeddle,  and  afterwards 
aiiother  takes  adminiflration,  he  may  be  fued 
as  cxecutpr  de  fm  tort.  So  if  he  himfelf 
takes  adminiflration,  he  may  afterwards  be 
fued  as  adiiviniftrator^  or  as  executor  de  fon 
tort  \  for  the  goods  which  he  adminiftred  be« 
fore. 

So  an  executor  defon  tort  may  be  fued, 
tho'  he  delivers  the  goods  to  him  who  after- 
wards takes  adminiftration,  R.  Cro.  El.  565. 
cont.  where  the  adminiftrator  has  admini(lred 
to  the  value  of  thofe  goods.  Vide  poji.  No. 
3*  Cont.  where  he  delivers  the  goods  to  the 
lawful  adminiflr^tor  before  the  a<^ion  :  for 

then 
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then  he  may  plead  plene  admimjiravit.  Per 
Hoit.  1  Salk.  313.     I  Com.  Dig.  285,6, 

2*    Who  not. 

But  if  a  man  pat  an  horfe  of  the  intcftate 
into  his  ilable^  that  does  not  make  him  ex- 
ecutor defon  tort.  If  he  pay  the  funerals, 
or  debts  of  the  inteftate^with  his  own  money* 
If  be  give,  or  fell  the  goods  of  the  ioteftate 
to  A.  that  does  not  make  A.  executor  de  fon 
tort.  Dub.  Win.  Ent.  341. 

So^  if  the  owner  of  the  houfc,  where  the 
inteftate  died,  lock  up  his  goods^  'till  he  can 
be  dtfcharged  from  them. 

So,  if  he  intermeddle  only  about  the  fa- 
ncraU 

Or,  claim  a  property  in  the  goods  ;  as, 
by  gift  of  the  inteftate,  or  as  paraphernalia^ 
&c.  or,  by  writ  ad  coUigenda  bona. 

Yet  in  thefe  cafes  the  defendant  mud  ihew 
the  fpecial  matter. 

So,  if  a  man  take  goods  out  of  the  pof- 
fefiion  of  the  lawful  executor  or  adminiilra- 
tor,  it  does  not  make  him  executor  de  fin 
tort.  Or,  do  not  take  them  out  of  their  pof- 
fefiion,  if  they  have  adminiftered  to  the  full 
value.    Videpoji^  No.  3. 

Or,  if  the  adminiftration  was  granted  be- 
fore his  intermeddling,      i  Cam.  Dig.  286. 

3.  How  be  jhall  be  charged. 

If  a  man  adminifter  as  txtCMtor  defon  tort^ 
he  is  liable  to  the  aftion  of  the  lawful  exe- 
cutor. 
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cutor,  or  adminiftrator.  'Or,  to  the  adlioa 
of  a  creditor.  And  (hall  be  charged  as  exe- 
cutor generally,  in  the  writ,  and  coiint. 

And  if  there  be  alfo  a  lawful  executor, 
they  may  be  joined  in  the  fuit,  or  fued  fevc- 
rally.  Off.  Ex.  255.  ^.  as  to  fuing  them 
feverally,  for  one  and  the  fame  debt,  or 
demand  ? 

Otherwife,  if  there  be  a  lawful  admini- 
ftrator  ;  for  he  cannot  be  joined  in  a  fuit  with 
an  executor  de  fon  tort.     Off.  Ex.  255. 

So,  if  a  creditor  take  adminiAration,  he 
may  maintain  debt,  &c.  for  his  money  againft 
him,  who  before  his  adminiftration  w^as  exe- 
cutor de/on  tort,  as  well  as  trefpafs,  or  tro^ 
.ver  for  his  goods. 

If  an  executor  defon  tort  plead,  ne  ungues 
executor,  and  it  be  found  againft  him,  he 
fhall  be  charged  generally,  as  another  exe- 
cutor, (pleading  fuch  plea,)  with  the  whole 
debt  de  bonis  propriis. 

If  he  plead  plene  adminifiravit,  he  fhall  not 
be  charged  beyond  the  affets,  which  came  to 
his  hands.  And  therefore,  he  (hall  be  allow- 
ed, if  he  pay  debts  to  creditors.  If  he  pay 
debts  with  his  own  money,  he  may  retain 
goods  of  the  inteflate  in  his  hands  to  the 
fame  value. 

So,  if  adminiftration  be  granted,  and  the 
adminiftrator  adminifters  to  the  value  of  the 
goods,  which  the  executor  de  Jon  tort  took 
before  adminiftration  granted,  the  executor 
defon  tort  upon  plene  adminiftravit  fhall  be 
cxcufcd.     K.  Cro.  Csr.  88. 

If 


If  an  executor  de  fan  tort  takes  adminiftra- 
tion,  all  afts  done  by  him,  before,  are  good 
by  relation. 

\i  A.  difpofes  of  the  goods  to  B.  for  pay- 
n)ent  of  funeral  charges,  and  afterwards  takes 
adminiftration,  he  (hall  not  have  ^trover 
againft  JS.  for  the  goods. 

If  aA  executor  dejcn  tort  take  a  term  for 
years  of  the  inteftate,  he  fliall  be  chargeable 
for  wafte,  and  for  the  rent.  And  upon  a 
judgment  againft  him,  the  term  fhall  be 
taken  upon  z  fieri  facias. 

But  of  a  term  for  years  of  a  reverfion  he 
cannot  be  poflcfl'ed,  and  a  falc  by  him  will  be 
void. 

An  executor  defi)n  tort  cannot,  retain  for 
his  own  debt.  Yet  if  he  afterwards  takes 
adminiftration,  he  may  ihew  it,  and  then  re- 
tain for  his  own  debt.  Tho'  he  take  admi- 
jiiftratiori  pendente  lite. 

By  the  fiat.  43  £/.  c\  8.  An  executor  de 
fi)n  tort  by  gift,  &c.  of  an  adminiftrator,  who 
had  adrniniftraiion  by  covin,  may  retain  for 
his  own  debt. 

The  executor  of  an  executor  de  fon  tort^ 
fliall  not  be  charged  by  the  common  law, 
but  only  in  equity.      1  Com^  Dig.  286,7. 

A  court  of  equity  will  not  decree  againft 
an  txecxxtov  de/on  tort^  without  fctting  up  an 
adminiftrator.     Bunb^  6. 

If  adion  is  brought  againft  -^..as  executor, 
who  pleads  a  retainer,  and  no  aflcts  ultra; 
and  plaintiff  replies,  executor  dejon  tort ;  A. 
rejoins,  adminiftration  granted /z^/V  darrein 
continuance  ;  both  pleas  are  confiftcnt  and 
good.     Andr.  328.  Bat 
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But  this  is  a  very  prolix  method  of  plead- 
ing ;  the  ufual  mode  now  is,  if  the  defend- 
ant can  get  adminiftratipn  before  the  caufe  is 
tried,  to  plead  plene  adminiftravity  produce 
the  letters  of  adminiftration,  and  prove  his 
debt. 

Proceeding  and  Pleading   in  ASlionsy  by  and 
againji  an  Adminiftrator^  {or  Executor.) 

I .  In  an  ABion  hy  an  Executor. 

In  an  adion  by  an  executor  for  a  'thing, 
which  he  demands  in  right  of  his  teftator, 
he  ought  to  name  himfelf  executor,  other- 
wife  the  defendant  may  plead  in  abatet- 
ment.  And  it  ip  not  fafficient  to  namij  him 
executor  in  the  alias  diSfus. 

If  there  are  feveral  executors  all  mufl:  joini 
in  the  adion.  Tho'  fome  do  not  prove  the 
will,  but  refufe  before  the  ordinary.  Tho' 
one  be  within  age.  Tho*  the  executor,  who 
proves  the  will,  takes  adminiftration  during 
the  minority  of  the  other  executor,  who  is 
within  age,  and  not  joined  in  the  probate  of 
the  will. 

In  all  adlions  by  an  executor  (as  executor) 
the  writ  moft  be  in  the  detinet  only,  tho' 
the  duty  accrued  in  his  own  time.  As,  if 
an  executor  brings  debt  againft.a  leflee  for 
rent  incurred  after  his  teftator's  death.  Or 
for  an  efcape  on  a  recovery  by  himfelf  as 
executor.  Or  for  money  due  on  a  fale  by 
him  of  the  goods  of  the  teftator.  So  in  all 
cafes  where  the  money  recovered  is  aJ/etSy  it 
njay  be  in  the  detinet. 

Yet, 
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Yet^  in  an  adion  upon  bis  own  contraA, 
it  may  he  in  the  debet  and  detmet^  though  he 
28  named  executor.  As,  in  debt  for  rent  on 
his  own  leafe  of  land,  which  he  haid  as  exe- 
cutor. 

In  debt  on  th^  Jiat.  Ed,  6.  for  not  fetting 
out  tythes,  where  he  had  the  redtory  as  exe« 
cutor. 

And,  if  the  adion  be  io  the  debet  and  de^ 
tinet^  where  it  (hould  be  in  the  detinet  only, 
or  e  contra^  it  is  fubflance.  But  now,  it  is 
aided  after  verdidt  by  the  Jlat.  i^  &  ijCar. 
2.  c.  8.  And  by  thejiat.  4  Q?  5  Ann.  c.  16. 
On  a  general  demurrer. 

So,  if  the  plaintiff  omits  profert  in  Cur. 
of  the  letters  teftamentary,  it  is  bad,  on  a 
fpecial  demurrer.  Though  it  be  on  a  feire 
facias  upon  a  judgment  by  the  teftatbr. 

But,  in  an  action  by  an  executor,  for  an 
efcape  out  of  execution,  on  a  judgment  by 
him,  as  executor,  he  need  not  i  for  this  is  a 
tort  to  hiip,  though  the  damages  recovered 
are  aifets. 

If  the  plaintiff  names  himfelf  executor  or 
fldminiftrator,  when  the  fuit  is  in  his  own 
right,  it  will  be  but  furplufage.  5  Com. 
Dig.  173,  4.     I  Vent.  119. 

In  ^/cire  fieri  inquiry,  on  judgment  re- 
covered by  an  executor,  it  is  not  neccffary 
that  it  be  alledged,  that  the  teftator  is  dead. 
Stra.  631^ 

If  the  executor  of  the  furviving  executor 
do  not  ihew  that  the  firfl  executors  proved 
the  will,  it  is  bad;  but  it  is  aided  after  ver- 
dict.    Stra.  716.     Ld.  Raym.  1441* 

If 
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'tor  brings  ad:ion    of  debt   In    the 

^metp  inftead  of  debet  only,  it  is 

nent  by  confeflion.     Byjiat. 

\  Raym.  15 13- 
annot  add  a  count  in  his  own 
1271.     I  Wilfn  171. 

I  an  ASiion  againji  an  Executor. 

an  adtion  againfl:  an  executor,  as  an  ex« 

..cor,  he  muft  be  named  executor,  Th. 
jj.  /.  6.C.  11. 

Or,  muft  be  (hewn  to  be  executor,  for, 
if  the  declaration  (hews  the  defendant  to  be 
executor,  though  it  does  not  name  him  exe* 
cutorin  the  beginning,  it  is  fufBcient.  Semi. 
1  Sand.  112. 

If  the  defendant  be  executor,  dejbn  tort, 
he  fhall  be  named  an  executor  generally;  for 
there  is  no  other  form  of  writ  or  count.  R. 
^  Co.  ^i.  a. 

If  an  adion  be  sgainft  feveral  executors, 
and  only  one  appears,  the  plaintiff  may  pro^ 
ceed  and  have  judgment  againft  all.  R. 
I  Salk.  312. 

In  an  a£lion  tgainft  an  executor,  for  a  mere 
perfonal  thing,  as  executor,  the  writ  (hall 
be  in  the  detintt  only,  i  Bulft.  22.  Reg.  139. 
b.  So,  an  action  againft  an  executor  for 
rent  due,  part  in  the  life  of  the  teftator,  part 
in  his  own  time,  may  be  in  the  detinet  only^ 
R.  AJ.  76.  ^ 

So,  debt  for  rent  in  the  debet  and  detinet^ 
when  the  rent  is  more  than  the  value  of  the 
land»  is  bad;  for,  if  this  appears  upon  the 
plea,  it  ought  to  be  in  the  detinet  only,     R. 

Vol.  II.  Bb'  Pal. 
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Pol.  r33.  Bat,  if  the  duty  accrues  in  the 
time  of  the  exlecutor,  it  (hall  be  in  the  debet 
and  detinet.  Vide  5  Cpm.  Dig.  ij^.  Various 
authorities. 

Yet,  it  may  be  in  the  detinet  only. 

So,  if  the  aftion  be  againft  an  executor,  on 
a  judgment  de  bonis  propriist  it  (hall  be  in 
the  debet  and  detinet.  So,  in  debt  againft  an 
executor,  upon  a  fuggeftion  of  a  devajiavit. 

The  plaintiff  cannot  have  an  adtion  in  deti-- 
net  for  part,  and  in  debet  and  detinet  for  the 

refidue. 

In  an  adion  againft  an  executor,  the  plain- 
tiff need  not  alledge  afets^  for  it  fliaU  be  in- 
tended. 

So,  if  it  be  againft  an  executor  of  an  heir, 
on  a  bond  of  his  anceftor.  5  Com.  Dig.  174. 
.  In  J5.  jR.  calling  defendant  executor  in  the 
declaration,  is  fufficient,  without  a  fpecia) 
averment,     Stra.ySi.     L.Ray,  j ^10. 

In  debt  on  bond,  the  plaintiff  muft  aver, 
that  it  is  not  paid  by  the^  teftator's  heirs,  or 
that  it  is  ftill  due.     L.  Ray.  1546^ 

m 

3.  Pleas  to  an  ASlion  by  an  Executor. 

If  an  adtion  be  brought  by  an  executor, 
the  defendant  may  plead  in  abatcm[ent,  that 
the  plarntiff  is  not  executor.  Or,  another 
executor  not  named. 

So  defendant  may  plead  in  bar,  that  flic 
had  the  goods  as  wife,  j^r  cloatbing^  and  that 
there  are  ajfets  ultra.     5  Com.  Dig.  174. 

That  A.  adminiftred  before  probate,  and 
gave  or  foW  the  goods  to  him.  Dub.  Cartb. 
J  04.     And  I  dotibt  if  this  is  a  good  plea. 

4.  To 
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4.  7(9  an  an  ASiion  againji  an  EocecuUri 
In  Abatement^  Adminiftrator^  not  Rxecutofi 

If  an  atflion  is  brought  againft  one  as  exe-' 
cutor,  he  may  p][ead  in  abatement^  that  he 
is  adminiflrator,  and  not  executor.  In  fuch 
plea^  he  muft  fliewj  that  adminiftratioti  was 
well  granted  to  him.  And  therefore^  if  th6 
archbifhop  granted  it,  he  mud  fhew  in  what 
diocefes  the  inteftate  had  bona  notabtlia^ 
whereby  it  may  appear  that  it  was  in  his  pro- 
vince. 

-But  this  is  no  plea  for  an  executor  of  his 
own  wrong,  though  he  afterwards  takes  ad- 
miniftration. 

So,  he  (hall  (hew  in  what  diocefe  the  iri-« 
teftate  died.  And  at  whdt  time  adminiflra^^ 
tion  was  granted.  And  that  he  had  bona  no^ 
/tf^/7/j  tofuch  value;  for  to  fay  generally,  is 
not  fufficient. 

So,  he  (hall  /hew  that  the  archbiihop  had 
authority  to  grant,  for  that  there  were  bona 
nctabilia^  &c.     Or,  that  the  biihop  bad  good  . 
authority. 

But  the  defendant  need  not  traverfe  ahfqui . 
boCj  that  he  admiriiftered   as  executor^    for 
this  is  more  proper  from  the  other  fide. 

Otherwife,  if  he  is  fued  as  adminidrator^ 
and  pleads,  that  h^  is  executor  to  A*  and  not 
adminitlrator,  he  muft  traverfe,  abfque  hgc^ 
that  Ai  died  inteftate.  In  an  aiftion  againft 
oiae  as  executor,  if  he  pleads  he  is  not  exe« 
^utor,  but  admihiftrator,  he  ncf^d  not  pro- 
duce the  letters  of  adminiflration.   Lut*  10. 

B  b  2  5,  Ad- 
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5.  AdminiJlratiGn  to  a  Stranger y  and  not  tobim. 

So  the  defendant  may  pleads  that  admtni- 
Aration  was  committed  to  a  ftranger^  aqd  not 
to  him.     5  Com.  I^^g*  ^JS* 

6.  Another  Executor  not  named. 

So,  he  may  plead  in  abatement,  another 
executor  not  named. 

But  he  cannot  plead  another  adlion  againft 
himfelf  as  heir.     jR.  3[  Lev.  304. 

7.  In  Bar. 
Ne  ungues  Executor,  &c. 

60,  to  an  adion  againft  one  as  executor,  he 
may  plead  in  bar,  ne  ungues  executor. 

That  he  renounced,  and  that  no  goods 
came  to  bis  bands. 

But  an  executor,  who  proves  the  will, 
though  he  does  not  otherwife  adminiftcr, 
cannot  plead  ne  ungues  executor. 

So,  if  there  are  two  executors,  and  tbeooe 
proves  it  in  the  name  of  both  againft  the  will 
of  the  other;  yet  he  cannot  plc^id  ne  uf^gues 
executor,  nor  adminijiend  as  executor.  5  Cqm. 
-D^if-  ^IS^  cites  R.  cont.  27  H.  8.  11,  a. 

So,  an  adminiftrator  (hall  not  plead,  that 
the  inteftate  was  outlawed.     JR.  Hut.  53. 

If  a  man  is  adminiftrator,  he  cannot  fafcly 
plead  ne  ungues  executor ,  though  it  was  an- 
ciently done.     5  Mod.  145.    R.  \  Salk.  2gf>. 

If  another  be  adminiftrator,  durante  minore 
ettate  of  an  executor,  to  whpm  the  defendant 
hath  accounted,  he  cannot  plead  tha;  faft, 
with  a  traverfc  that  he  never  adminiftere<J 

alto 
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alio  modo\  for  the  pica  does  not  admit  him 
ever  chargeable  as  'executor.  R.  Sav.  121. 
5  Com.  Dig.  175. 

To  a  plea  of  ne  ungues  executory  the  plain- 
tiff may  reply^  that  the  defendant  hathadmi- 
niflercd.     Win.Ent.  347. 

The  replication  generally  is,  th«t  the  de^ 
fendant  adminijiered  divers  goods  and  chattels ^ 
ofy&c.  as  executor,  &c.  and  this  is  founded  on 
the  words  of  the  plea,  which  arc^  that  he 
never  was  executor^  &c,  nor  ever  adminijiered 
any  goods  or  chattels,  of,  &c.  asfuch. 

8.  Non  eji  Fa  Stum.     Non  ^Jfumpjit. 

So  an  executbr  may  plead  in  bar,  the  fame 
bar  that  his  teftator  might  have  pleaded  :  As, 
Non  tjifaSlum  tejidtor.  'Non  ajfumpfit  tejla^ 
tor.  &c.  And  if  he  fays,  Non  eJifaSiumfuum, 
it  is  good ;  for  fuum  refers  to  the  teftator. 
R.  after  verdi3.  Lat.  125. 

So,  non  ajfuni0t  gcntvaWy  is  good;  for  it 
ftjall  be  reftrre^  to  the  teftator,  R.  i  Lev. 
184,     I  Sid.  292. 

9,   Plene  Adminijiravit, 

So,  an  executor  may  plead  in  bar,  plene  ad* 

minijiravit. 

But,  this  is  no  plea  if  he  is  fued  in  the 
debet  ayd  detinet.  Otherwife,  if  fued  as  exe- 
cutor, though  chargeable  in  another  man- 
ner.    Hub.     1  Salk.  ^ly. 

He  may  plead  a  fpecial  plene  adfninijlravit, 
viz.  a  judgment,  ftatute,  fpecialty,  or  re- 
tainer, and  no  afleis  ultra.   5  Com.  Dig.  176. 

B  b  3      .  A$. 
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As  to  retainer,  if  his  own  debt  be  of  an 
equal,  or  fuperior  degree,  to  that  demanded, 
he  may  give  it  in  evidence,  under  the  plea  of 
plene  adminijlravit. 

He  may  plead  a  judgment  upon  a  fimple 
contraft.  So  a  judgment  againft  one  only, 
where  there  are  feveral  executors.  So  a  judg- 
ment again fl  himfelf  as  adminiftrator;  for  he 
need  not  plead  in  abatement,  if  it  was  ajuH: 
debt.  So,  a  fpecialty  before  the  day  of  pay- 
^lent.  So  judgment  confeffed  by  nim  to  a 
creditor  upon  fuit,  after  the  prefeht  aSion 
commenced.     5  Com.  Dig.  176. 

Bijt  an  executor  de/on  tort  (hall  not  plead 
payment  of  debts,  though  he  may  give  it  in 
evidence  u  pon  flene  admintfirw^it^  Per  Holt. 
Cifrth.  104.  • 

If  an  executor  hath  a  term  for  years  of  lef$ 
value  than  the  rent,  and  he  is  fued  for  the 
rent  in  the  debet  and  detinet,  he  may  plead 
that  he  has  no  ajets,  and  that  the  land  is  of 
lefs  value,  and  pray  judgment  if  he  (hall  be 
charged,  pxcept  in  the  dftinet.  .  i  S^I^*  297, 

3^7- 
If  an  executor  pleads  plene  adminijlravtt^ 

the  plaintiff  may   pray   execution  of  affcts, 

ctim  decider  int.     5  Com.  Dig.  176. 

If  he  pleads  plene  admin^ravit  prceter  fo 
much,  which  ej^ceeds  the  demand  in  the  de- 
claration, the  plaintiff  (ball  take  judgment  by 
confeflion.  ^.  jT^f/o;.  138.  Or,  reply  it^//, 
or  affets  ultra^  S?r.  And  h?  muft  aljedgethc 
Venue,  where  the  alTets  are* 

The  plaintiff  may  r^^/(^,   that  the  ftatute, 

^^(f^^  is  burnt.     That  it  was  for  performance 

?  of 
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of  covenants,  which  arc  not  broken.  Or, 
that  the  judgment,  &c.  was  obtained  or  con* 
tinned  by  fraud* 

That  the  ftatute  was  extended,  and  a  itbe'* 
rate  fued  and  accepted.  And  he  may  by 
replication  anfwer  to  one  only,  or  to  every 
judgment  pleaded.  Or,  fay  that  only  io 
much  is  due  on  all  the  judgments,  and  hs 
has  ajets  ultra.  Or,  that  he  paid  fo  much 
on  one  judgment,  and  fo  much  on  the  other, 
and  the  judgments  are  continued  by  fraudi^ 
though  he  fpeaks  of  them  jointly. 

Yet  a  rejoinder^  that  the  judgments  are  not 
continued  by  fraud,  is  bad ;  for  it  ought  to 
fay,  that  tbey^  any^  or  either  of  them^  &c. 

The  defendant  in  his  rejoinder  mull  not 
traverfe  the  inducement,  but  the  fraud. 

The  plaintiff  may  reply ^  that  he  brought 
another  adtion,  which  abated,  and  he  fues 
now  by  yourneys  Accompts^znd  that  the  de«- 
fendant  had  ajffets  at  the  time  of  the  fir  ft  ori- 
ginal fued.  To  which  the  defendant  ought 
to  rejoin  no  ajfets  at  the  day  of  the  fir jl  original. 

U  the  plaintiff  replies,  that  the  judgment 
was  by  fraud,  he  may  rely  upon  the  fraud 
generally,  or  traverfe  the  fpecial  matter.  So 
the  plaintiff  may  fay,  that  the  judgment  was 
given  after  the  teftator's  death,  and  continued 
by  fraud;  for  fuch  judgment  is  void. 
^Sand.  50. 

So  the  plaintiff  may  conclude  his  repli^ 
cation^  andfo  6y  fraud,  or  rely  on  the  fpecial 
faft,  which  is  fraud,     5  Com.  Dig.  176,  7. 
,  In  what  order  debts  are  to  be  paid.     Fide 
JidminiHration,  Div.  III.  No.  2; 

B  b  4  If 


[     376    ] 

If  the  plea  of  plene  adminijiravit  is,  that 
the  defendant  batb  not  any  goods ^  without 
more,  it  is  bad.  Or,  th^iX  plene  adminijiravit^ 
omitting,  and  that  be  batb  no  goods^  ^c. 
Or,  that  he  hath  no  goods,  no^  on  tbe  day  of 
fuingfortb  the  writ,  &c.  without  faying,  nor 
ever  afterwurds,  it  is  bad,  R.  on  demurrer. 
2  Cro.  132. 

If  he  pleads  a  judgment  againft  the  inteftatc 
upon  a  fcire  facias  againft  himfelf,  upon  the 
Jlat.%  ^  9  ^.  3.  r.  II.  it  will  be  bad;  for 
the  judgment  ought  to  be  againft  the  execu- 
tor, or  adminiftrator  himfelf,  and  fo  itmuft 
be  pleaded.     R.  i  SalJk.J^z. 

But,  that  he  batb  no  goods,  which  mere  of 
the  tejiator,  at  the  time  of  his  death,  is  good ; 
for  it  fhall  not  be  intended  that  goods  arc 
come  to  him,  which  the  teftator  had  not  at 
bis  death,  and  if  it  b^  fo,  it  (hall  be  ftiewn 
on  the  other  fide.  5  Com.  Dig^  177.  [The 
plea  miift  in  other  refpeds,  be  in  the  afual 
form.] 

And,  that  he  had  no  goods  when  he  firft 
had  notice  of  the  plaintiff's  fuits,  is  fufficicnt. 
Ibid.     [The  laft  obfervation  applies  here.] 

If  the  defendant  pleads  a  judgment,  he 
muft  ibew  in  what  court,  and  when  obtained. 
If  feveral  judgments,  and  one  is  not  well 
pleaded,:  it  will  be  bad  on  a  gener^  demur- 
rer. 

-  If  an  executor  or  adminiftrator  fuffcrs 
judgment  by  default,  he  admits  aficts^  So^ 
if  he  docs  not  plead  plene  adminijiravit^ 
Though  the  judgment  be  againft  himi  fen- 

itntt 
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^nte  lite.     If  he  pleads    twenty  judgments, 
he  adniits  aflets  for  all.     R.  i  Salk^  312. 

If  he  pleads  a  judgment  for  1700/.  for 
principal  and  intereft,  and  that  he  hath  only 
40/.  if  the  judgment' as  to  intereft  be  bad, 
the  plaintiff  (hall  have  judgment;  for  aflets 
fhall  be  intended  for  the  refidue,  it  not  being 
cxprefsly  averred  to  the  contrary,  jR,  2  Lev^ 
40. 

So,  if  the  defendant  pleads  no  aflets,  ultra, 
&c.  it  is  not  well  to  fay,  that  he  has  no  aflets, 
befides  goods  which  are  not  Jtifficient  to  fatisfy 
the  judgments,  ftatutes,  Gfc.  pleaded:  for 
noifluecan  be  joined  upon  fuch  uncertainty. 
Or,  that  he  has  no  aflTets  «//r^  what  will 
fatisfy.  So,  if  he  fays,  that  he  has  no  goods 
hejides  gogds  to  the  value^  and  after  fays,  that 
he  has  no  other  goods ^  befides  goods  which  arf 
not  fufficient ;  for  this  is  repugnant. 

But  he  ought  to  fay,  that  he  has  not  aflets, 
befides  fo  much  (naming  the  fum  certain) 
which  is  liable  to  the  judgment,  Gfr.  5  Com. 
Dig.  178. 

This  is  certainly  the  true  form  of  pleading, 
but  though  a  fum  certain  is  named  as  the 
value,  the  pleader  feldom,  if  ever,  puts  the 
true  value,  for  no  quefl:ion  can  arife  upon 
that,  but  upon  the  amount  of  aflTets,  whe- 
ther they  are  more  than  fufficient  to  fatisfy 
the  judgments,  Gft\  pleaded. 

lie  may  fay,  bejides  goods  fuj[icient  to  fatisfy 
the  judgments,  ©*<:.  for  this  imports,  that  he 
has  fufficient  for  all  the  judgments,  G?r. 
pleaded. 

But 
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But  then,  if  the  plaintifF  replies  that  one 
of  the  judgments  is  Satisfied,  and  the  defen* 
dant  demurs^  it  will  be  againft  the  defendant, 
for  his  plea  is  falfified. 

So,  no  affets  befides  goods  to  the  value  of  the 
money  requ'Jtte^  ^^T^r/zj/y  the  judgments^  Gfr. 
IS  good,  tho' one  of  the  judgments  be  dif- 
charged.  And  no  affets  befides  goods  not 
amounting  to  5/.  When  thejudgment  wasfor 
JooA  held  good  on  a  general  demurrer.  And 
irefides  goods  which  do  not  amount  unto,  or  are 
notfufficienty  &c.  is  form  only. 

In  plene  adminiftravit^  if  the  defendant 
alledgcs  a  judgment,  he  need  not  (hew  that 
It  was  for  a  juft  debt.  So,  if  he  alledges  a 
ilatute  acknowledged,  he  need  not  (hew  that 
it  was  {or  a  true  and  juft  debt ;  for  it  majr 
be  for  performance  of  covenants.  5  Com. 
Dig.  178;  cites  R.  2  Cro.  8,  35.  R.  cont.  on 
Demurrer.     2  Cro.  102. 

And  I  conceive  the  contrary  adjudication  to 
be  law. 

So,  if  he  alledges  a  debt  due  to  the  king. 
Com.  Dig.  Ibid,  cites  JR.  cont.  2  Cro.  182. 
.  I  am  inclined  to  think  that  determination 
is  right.,  The  manner  of  pleading  judg- 
ments, fpecialties,  &c.  as  now  ufed,  is  to 
aver  the  fame  to  be  for  a  true  and  juft  debt. 

If  defendant  pleads  feveral  judgments,  he 
may  conclude  each  with  an  averment,  or  it 
may  be  more  properly  at  the  conclufion  of 
the  whole.      1  Sa/k.  312. 

The  prefeot  mode  is  to  aver  at  the  con- 
clufion of  the  whole  ;  it  avoids  prolixity.    . 

If 


{    379    1 

If  the  defendant  pkads  feveral  judgments^ 
and  no  afTets  ultra,  if  any  judgment  be  de- 
fedtive,  the  plaintiff  (hall  have  judgment : 
as»  if  one  of  the  judgments  was  againfl;  the 
teftator  and  others,  and  it  does  not  appear  that 
the  teftator  furvived,  fo  that  he  might  be 
chargeable.  jR«  2  Saund.  ^o.  R.  1  Sa/6.  312. 

It  feems  to  me  unneceflary  in  pleading  a 
judgment,  to  ftate  or  name  all  the  defend* 
ants  againH:  whom  the  recovery  was  had.  I 
think  it  fufiicient  to  fay  that  fuch  an  one,  re- 
covered againfl:  the  teftator. 

If  one  of  the  judgments  was  in  an  inferior 
court,  which  does  not  appear  to  have  jurif^ 
diction.     R.i  Cq.  133.  a.  R.  2.  Lev.  141^ 

If  a  recognizance  was  by  the  teftator  and 
another,  and  it  is  not  averred  that  the  other 
has  not  paid.     R.  9  Co.  no.  b. 

If  one  of  the  judgments  be  found  fraudu*^ 
lent;  for,  tho*  he  pleads  that  he  has  only 
5  /.  ultra  all  the  judgments,  this  is  only 
form,  and  not  traverfable.  If  one  of  the 
judgments  was  in  debt,  where  it  ought  to  be 
in  afluriipfit.'    R.  1  Vent.  198. 

The  faireft  way  is  to  ples^d  the  judgment, 
and  fhew  how  much  is  due  thereon. 

To  a  fpecial  plene  adminiftravitf  if  the 
plaintiff  replies  that  the  judgment  was  ob- 
tained, or  continued,  by  fraud,  it  is  fufHcienC 
to  alledge  generally  that  it  was  by  covin^ 
without  ihewing  the  fpecial  matter.  So,  it 
|s  fufficient  to  fay,  it  was  by  covin  of  the 
executor  oradminiilrator  only. 

It  is  fufHcient  to  fay  that  the  recognizance, 
G?f .  was  for  payment  ofa  lefs  fum,or  for  pcr- 
foro^ance  of  covenants  generally^  and  that  thp 

fnoi 
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^um  is  paid  in  fatisfadlion,  or  no  covenant 
broken,  without  mentioning  the  time  or 
rnanner.  And  payment  in  fatisfaftion  is  fuf- 
ficient,  without  faying  that  the  conuzce  >Vas 
ready  to  acknowledge  fatisfadion.  Ac- 
ceptance in  fatifcfadtion  is  a  fufficient 
ground  to  fay,  that  the  recognisance  is  con- 
tinued by  covin. 

Jf  the  defendant  pleads  feveral  judgmeritsi 
the  plaintiff  may  reply  to  each  feverally,  or 
to  all,  or  part,  or  one,  at  his  elediori.  If 
he  replies  to  part,  continued  by  frauds  he  can- 
not reply  to  the  others,  ajfets  ultra  ;  for  this 
is  admitted. 

•  If  the  plairithF  feplie}^  obtained  or  coriti- 
nued  by  covin^  thte  defendant  may  travcrfc,  or 
join  iflue  thefeon.     5  Com.  Dig.  178,9. 

The  prefent  mode  is  to  join  ifllre,  in  or- 
der to  avoid  prolixity  of  pleading. 

If  an  executor  pleads  plcne  adniinifiravit, 
and  ,  after  iflue,  reliSia  verijicatione ^  confeflcs 
judgment,  this  is  a  confcffion  of  the  debt, 
but  not  of  affcts.  R.  1  RoL  929.  /.  25. 
Hob.  178. 

•  If  the  plaintiff  replies  after  judgments 
pleaded,  that  he  prays  execution  when  a^efs 
fhnll  come  to  the  hands  of  defendant ^  affets  af- 
terwards fhall  be  in  the  firft  place  applied  tp 
the  judgments,     R.  i  Sdlk.  31 2, 

It  mufl  be  fo,  for  the  plaintifFs  prayer, 
by  his  replication,  is,  of  affets,  to  come  to 
the  defendant's  hands,  after  fatisfadion  of 
the  judgments  pleaded. 

If  the  plaintiff  on    a  plcne  admirii/lrd'vit^ 

does   not    pray  execution,  when   affcts   fhall 

happen,  but  joins  iffue  that  there  arc  alfc'ts, 

4  and 


and  it  is  found  agalnft.him,  the  judgment 
(hall  be,  that  the  plaintiff  take  nothing,  &c. 

If  aflets  are  found,  tho*  to  a  jfrnall  value, 
there  fliall  be  judgment  for  the  whole  debf| 
but  the  execution  (hall  be  only  for  the  affets 
found.  Fidf^  Com.  Dig.  179.  various  autho- 
rities, pro  and  con.  as  to  the" execution. 

I  am  inclined  to  think  that  the  executor 
pleading  a  falfe  plea,  within  his  own  know- 
ledge, the  judgment  is  as  to  damages  as  well 
as  cofts,  Je  honit  tefiatoris,  >,  &c.  J  non  de 
bonis  propriis. 

If  there  be  two  executors,  and  one  is  out- 
lawed, and  the  other  pleads //^»^  adminijira^ 
vii,  there  fliall  be  judgment  againft  both  for 
the  debt,  but  fqr  damages  and  cofts  againft 
him  only  who  pleads.  R.  i  Rol.  928.  /.  47. 
930.  /.  5.  So,  if  both  plead,  and  it  is  found 
that  one  has,  and  the  other  has  not  aflets 
there  fliall  be  judgment  againft  both.  r\ 
1  Rol.  9^9.  /.  30.  Otherwife,  if  they  plead 
feverally  by  feveral  attornies ;  for  then  he 
who  has  not  aflets,  fliall  be  quit.  R.  i  Rol, 
gig.  I.  50. 

He  may  plead  judgments,  without  fetting 
forth  the  confideration  of  them.     Stra.  407. 

An  erroneous  judgment  i&  a  good  bar,  if 
not  fraudulent.     ISid.  Per  Eyre  J. 

If  an  executor  does  not  plead  a  judgment 
againft  his  teftator  to  the  aftion,  he  fliall  not 
afterwards  plead  it  to  the  fiire  facias.     Stra 
732- 

Where  a  bond  is  forfeited  in  the  life-time 
of  the  teftator,  the  penalty  is  the  legal  debt, 
and  on  ifllae   what  is   due,    muft  cover,  fo 

much 
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much  aflets ;  but  on  a  bond  where  the  dzf 
of  payment  is  not  come^  the  afTets  are  cover-^ 
ed  only  for  the  fum  in  the  condition.  Sfra. 
1028.     B.  R.  H.  219* 

If  to  d^bt  on  bond  defendant  pleads,  that 
creditor  by  fimple  contra<5t,  had  obtained 
judgment  againft  him  in  the  (herifFs  court, 
in  debt,  as  Vi^on  conceffit  fohere^  according  to 
the  cuftom  of  London^  he  muft  add,  that  the 
adminiflrator  is  bound  to  pay  it  i  as  if  due  on 
obligation,  and  he  mud  (hew  that  the  con- 
tradt  was  made  within  the  city,  or  it  will  bcr 
bad!     An  dr.  340. 

If  plaintiff  can  only  have  judgment  de  bo^ 
nis  tejiatorii  ;  plene  adminiftravit  is  a  good 
plea  in  covenant,  tho'  the  breach  adigned  is 
for  non-payment  of  rent  incurred  in  their 
own  time,     i  JVilf.  4. 

If  executor,  or  adminiftrator,  fuffers  judg- 
ment by  default,  or  confefiion,  and  an  ac- 
tion is  brought  on  that  judgment,  fuggeiling 
a  devaflavit^  he  cannot  ^\tzA plene  adminijira^ 
wt  I  and  fo  if  he  dies,  and.  the  a£lion  is 
againft  his  executor,  or  adminiftrator.  i  lyilf. 
258. 

An '  adminiftrator,  truflee  in  inteftate's 
marriage  fettlement,  who  covenanted  to  leave 
by  will,  or  that  his  executors,  &c.  fhould 
pay  jooAto  truftces,  to  pay  the  intcreft  to 
his  wife  for  life,  then  to  divide  among 
the  children,  and  if  none,  as  he  ihould  di- 
x^&i  may  plead  plene  adminijlravit^  and  give 
retainer  in  evidence,  and  plaintiff  will  be 
Donfuited,  and  cannot  have  judgment  of  af« 
itu  quando  acciderint  I  for  if  defendant  dies, 

before 
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J 

before  the  widow,  and  the  co-truftec,  the 
money  will  be  out  of  his  hands,  at  her  death. 
3  Burr.  1380. 

After  an  order  to  plead  ifruably,hemay  plead 
judgment,  confefled  on  bond  iince  order. 
Barnes  330. 

But  after  fuch  order,  the  court  will  not 
grant  further  time,  that  another  judgment 
may  be  perfeded,  that  he  may  plead  it. 
Barnes  222* 

10.  In  ail  ASiion  by  an  Adminijirator. 

In  an  adlion  by  an  adminiftrator,  he  ought 
to  be  named  adminiftrator. 

If  there  are  feveral  adminiftrators,  all  mu(b 
be  joined. 

The  plaintiff  muft  ihevy  by  whom  admi- 
niftration  was  granted.  And  the  want  of  it 
will  not  be  aided  on  a  general  demurrer. 

If  it  be  granted  by  a  peculiar  jurifdiiflion, 
he  muft  fay  at  leaft,  to  ivbom  it  belongs  t0 
grants  &c.  Or,  tAe  ordinary  of  that  place. 
Yet,  theomifSon  of,  /t?  njobom  it  belongs^  &c. 
fhall  be  aided  after  verdi(a.  5  Com.  Dig. 
i8o. 

In  due  manner  committed^  imports  it.  R. 
upon  Demurrer,     i  Salk.  40. 

But  if  adminiftration  be  alledgcd  to  be 
granted  by  an  archbifhop,  or  biihop,  without 
more,  it  is  fufficient..  Or  by  an  archdeacon  ; 
for  he  is  oculus  epifcopi.  Or  by  the  official 
or  commifTary  of  a  bifhop.  Or  by  the  vicar 
general  of  a  bifhop  ;  for  this  means  his  chan- 
cellor, '    •  ' 

Yet' 
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Yet,  tho'  a  general  allegation  of  grant  of 
adminiftration  by  ao  archbifhop  or  bilhop  is 
fufHcient  in  a  declaration,  or  inducement  to 
a  traverfe,  it  is  hot  iufHcdcnt  in  a  bar,  or  re- 
plication,  for  that  mail  (hew  how  he  has  au- 
thority. 5  Com.  Dig.  1 80.     Vide  ante.  No.  4. 

So  it  muft  appear  when  adminiftration  was 
granted. 

Grant  of  adminiflratioft  of  the  goods  mbicb 
were  of  the  intejiate  at  the  time  of  bis  death  is 
fufiicient^  without  faying  that  it  was  granted 
after  bis  deatb^  for  the  other  words  import  it. 

If  an  adminiflrator  fues  in  the  debet  and 
detinety  except  on  his  own  contra(ft,it  will  be 
bad.     5  Com.  Dig.  180.     Vide  ante ^  No.  i. 

If  the  plaintiff  omits  profcrt  of  letters  of 
adminiftration,  in  his  declaratiC)n,  it  will  be 
bad  on  a  fpecial  demurrer.     Vide  ante,  No.  i. 

But  default  of  fhewing  by  whom  admini- 
flration  was  granted,  fhall  be  aided  after  a 
verdidt,  by  the  fat.  16  G?  17  Car.  2.  c.Z. 
1  Salk.  38. 

Or  by  plea  of  non  efifaSlum,  or  other  col- 
lateral matter.     K.  1  Salk.  38. 

An  adminiftrator,  durante  minore  cetate  A. 

the  executor,  muft  alledge  that  A.  is  under 

the  age  of  17  years;  for  under  21  is  not  fuf- 

ficient.     5  Com.  Dig.    180.     Vide  Admini-^ 

f  ration  Div.  VI. 

And  if  he  be  adminiftrator  during  the  mi- 
nority of  feveral,  he  muft  alledge  that  all  are 
under  17;  for  an  averment  that  3  are,  and 
nothing  faid  of  the  4th,  is  not  good.  Dub. 
^Co.  9.  Dub.  after  xerdiSi.  i  Sid.  iS^.  R.  2. 

yon.  48. 

The 
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The  defendant  may  plead  that  the  executor 
hath  attained  his  age  of  17  years. 

So,  an  adminiftrator  pendente  lite^  or  dur- 
ing the  abfence  of  A.  muft  (hew  that  A.  is 
abfent,  Gfr,' 

But  an  averment  that  A.  is  within  ago 
generally,  is  fufficient  after  verdi<9. 

So  without  averment,  if  the  defendant  does 
not  take  exception  to  it,but  pleads  in  bar,it  is 
good  I  forthereby  he  admits  the  plaintifFto  be 
able  to  fue  him.  And  the  judgment  is  not  void 
in  an  adtion  by  an  admini^rator  durante  minore 
atate  of*  A.  who  is  not  an  executor,  but 
only  intitled  to  adminiftration,  it  is  fuffici- 
ent, if  he  alledgcs  that  A»  is  under  21  years  i 
for  in  fuch  cafe  the  adminidration  does  not 
determine  at  the  age  of  17  years.  5  Com. 
Dig,  180,  I.  Vide  Adminiftrator^  Div.  II . 
No.  6. 

An  adminiftrator  (hall  bring  an  adlion  on 
an  adignment  of  a  bail-bond  made  to  him, 
as  adminiftrator,  and  not  in  his  own  name. 
Fort.  370. 

If  adminiftrator  of  an  executor  hath  a  vcr- 
didJ:,  judgment  (hall  be  arrefted,  for  there 
fhould  be  adminiftration  de  bonis  non.  Barnes 

444- 
Z I  •'  In  an  ASiion  againji  an  Adminijirator. 

In  an  adion  againft  an  adminiftrator,  it 
muft  be  alledged  that  adminiftration  was 
granted  to  the  defendant.  But  that  it  was 
granted  in  due  form  of  law  is  fufficient,  with-- 

Vol.  II.  C  c  Qut. 
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cut  faying  by  whom  it  was  granted.     See  in» 
fray  the  laji  cafe  under  this  head. 

In  an  adion  againfl  an  admin iftra tor,  if  . 
he  pleads,  original.purchafed  before  admmi- 
ftration  granted,  there  is  no  occafion  to  (hew 
by  whom  it  was  granted  ;  for  the  plaintiff 
by  his  adtion  againfl  him,  admits  him  to  be 
a  legal  adminiftrator. 

If  an  adion  be  againd  an  adminiftrator  du- 
ring the  minority  of  another,  the  plaintiff 
need  not  alledge  that  the  other  is  within  17 
years,  for  a  ftranger  cannot  know  when  the 
defendant's  authority  determines,  and  if  it  be 
determined,  the  defendant  ought  to  fhew  it* 
And  therefore  he  may  be  charged  by  a 
ftranger  as  adniiniftrator  durante  minore  at^te 
if  he  continues  in  poiTeilion  after  the  execu« 
tor  attains  17  years*  5  Com.  Dig.  i8i.  Fide 
Adminijlration.     Div.  VI. 

Or  he  may  be  charged  upon  the  ipecial 
matter,     i  Sid*  i^j. 

Naming  a  defendant  adminiftrator  in  the 
declaration  is  a  fufficient  averment,  without 
fetting  out  that  adminiflration  was  commitr 
ted  to  him.     Barnes  159, 160. 

12.  Pleas  by  an  Adminiflrator. 

In  Abatement. 

To  an  adion  againfl  an  adminiftralcr,  he 
may  plead  in  abatement  that  he  is  not  admi^ 
niftrator,  but  executor.     Vide  ante^  No.  4. 

So  if  he  befaed  as  adminiflrator  generally^ 
who  is  adminiflrdtor  during  the  minority  of 

another^ 
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another.  I^ut.  20.   ^Who  adminiflered  about 
the  funeral  only.     37  H.  6.  28.  a. 

Another  adminiftrator  not  named. 

If  he  pleads  that  he  adminiflred  in  a  fpe- 
cial  manner  only^  and  traverfes  the  admini- 
AvsLtion  mojo  etjorma^  he  muft  (hew  that  he 
did  that  which  would  be  an  adt  of  admini-* 
flration.     i?.  37  H.  6.  28.  a. 

That  the  original  is  tefted  before  the  ad- 
xniniftration  granted.     Lut.  8. 

13.  In  Bar. 

An  adminiftrator  may  plead  in  bar,  ne  un^ 
fues  adminijirafor.     Vide  ante^  No.  7. 

P/ene  adminiftravit  ^cntizX  or  fpecial.  Vide 
anti^  No.  9. 

But  if  he  pleads  retainer^  it  is  pot  fuffi- 
cient  to  fay,  that  adminiftration  was  commit- 
ted^  without  faying  that  it  was  committed  to 
him.     R.  a  yon.  23. 

.  The  method  now  is,  to  plead  plene  admi* 
niftravit,  and  give  retainer  in  evidence. 

It  is  no  plea  in  bar  that  he  is  executor,  not 
adminiftrator.     R.  Skin.  365. 

14.  Tleas  to  an  ^Bion  by  Adminijirator. 

Toitn  a&ion  by.an  adminiftrator  the  de- 
fendant may  plead  in  abatement,  that  there 
16  another  co-adminiftrator  living  not  named. 
Vide  ant e^  No.  2. 

But  he  cannot  plead  that  another  has  the 
right  to  the  adminiftration.     R^  1  Mod^  23 1 . 

C  q  2  Or, 
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Or,  in  iar,  that  admifliftration  never  was 
committed  to  the  plaintiff.  Han.  Ent.  lec. 
CLjif.  117. 

And  this,  if  it  was  committed  by  a  bi{bop 
or,  peculiar  i  when  it  does  not  belong  to 
him.     Vide  Adminijlrator.     Div.  II.  No.  ^. 

So,  that  the  inteftate  at  his  death  refided 
out  of  the  diocefe  of  the  bifliop,  who  granted 
the  adminiftration.     i  Sali.  37. 

So,  that  adminiftration  was  granted  to  an- 
other.    I  Sali.  38. 

15.  yudgment  again fl  an  Executor^  or  Ad^ 

minijirator.^ 

When  de  bonis  profriis. 

In  an  adtion  againd:  an  executor,  or  admi- 
niflrator,*  if  the  defendant  pleads  a  matter  in 
bar,  which  lies  within  his  own  knowledge, 
and  is  falfe,  judgment  (hall  be  for  the  debt 
as  well  as  for  damages  and  cods  de  bonis  tef^ 
tatorisji^  etjinon^  tunc  de  bonis  propriis :  As, 
if  he  pleads  ne  ungues  executor^  and  it  is 
found  againft  him,  or,  ne  ungues  adminr^ 
ftrator. 

If  an  adion  be  againfl^vers  executors,and 
one  pleads  ne  ungues  exMmor,  and  the  others 
p/ene  adminijiravit^  and  it  is  found  againft 
them,  there  (hall  be  judgment  againft  all  de 
bonis  tejiatoris^  Ji^  &c.etji  non,  againft  him, 
who  pleaded  ne  ungues  executor^  de  bonis  pro^ 
priis^ 

In  zfcire facias  againft  an  executor,  if  he 
pleads  nn  ungues  executor^  and  it  is  found 

againft 
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againft  him,  the  judgment  (hall  not  be  for 
the  debt  de  bonis  propriisy  for  the  plaintiff 
demands  execution  de  bonis  tejiatoris. 

If  an  executor  or  adminiilrator  pleads  a 
releafeto  himfelf,  and  it  is  found  againft 
him,  the  judgment  (hall  be  for  the  whole^' 
non  de  bonis  propriis.  Or  payment,  or  per- 
formance by  himfelf. 

So  in  all  cafes  on  the  return  of  a  devajia^ 
vit  againft  an  executor,  or  adminiftrator, 
there  (hall  be  judgment  againft  him  for  the 
debt  as  well  as  damages  and  cofts  de  bonis 
tejiatoris ^Ji^  &c,  et  ^  non,  de  bonis  propriis. 
Or  upon  a  return  that  the  goods  are  ejloined. 

If  there  be  judgment  againft  huft)and  and 
wife  executrix,  and  a  return  that  the  huf- 
band  wafted,  it  (hall  h^de  bonis  Juts  propriis. 

If  a  return  that  the  wife  wafted  dumjola, 
it  ftiall  be  de  bonis  propriis  oiholh. 

And  if.  the  firft  judgment  was  de  bonis 
tejiatoris,  Ji^  &c.  et  Ji  non,  tunc  dampna  de 
bonis  propriis  againft  huiband  and  wife  exe- 
cutrix, and  afterwards  a  devajiavit  is  found, 
the  judgment  fliall  be  againft  them  de  bonis 
propriis. 

If  there  be  a  devajiavit  by  one  executor 
only,  the  judgment  (hall  be  of  his  proper 
goods  ;  for  the  other  executor  (hall  not  be 
charged  for  the  wrong  of  his  co-executor. 

Ytt  \(  z  devajiavit  be  charged  againft  two 
executors,  and  found  quoad  one,  and  nothing 
faid  ^z^^^^  the  other,  it  is  bad. 

Where  an  executor,  or  adminiftrator  is 
charged  for  his  own  proper  adt  or  default, 
the  judgment  (liall  be  for  the  dcbt-and    da- 

C  c  3  migrs, 
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mages  de  bonis  tejiatcris^  et  Ji  ndfi,  ie  honii 
fropriis:  As,  in  detinue  for  a  detainer  after 
the  teftator's  death.  In  debt  for  rent  incur- 
red after  the  death  of  the  teftator.  In  cove- 
nant for  a  breach  after  the  death  of  the  tef- 
tator.    Fide  poji.  No.  16. 

If  an  executor  acknowledges   fatisfadioti 
upon  a  judgment  to  the  teftator,  Which  is 
afterwards  reverfed,  there  fhall  be  reftitution, 
^  non^  &c.  de  bonis  proprits. 

If  the  adt  or  default  of  the  executor  or  ad- 
miniftratar  is  the  foundation  of  the  adlion^ 
the  judgment  fhall  be  de  bonis  proprits  only  ; 
As,  in  aiTumpfit  againfl  an  executor  on  his 
promife  upon  good  coniideration  to  pay  the 
debt  of  the  teftator. 

In  covenant  againft  ah  executor  or  admini- 
llrator,  for  a  breach  by  him  of  a  covenant 
in  a  leafe,  which  he  hath  as  executor  or  ad- 
miniftrator. 

When  the  judgment  is  de  bonis  proprits  ^^6, 
upon  ^Jieri  facias^  nulla  bona  is  returned,  the 
execution  fliall  be  by  capias  or  elegit.  5  Com. 
Dig.  182,  3. 

What  fhall  be  a  devajiavit^  and  how  found. 
Vide  Adminijlration^  Div.  IX.  No.  1,2. 

If  one  executor  pleads  a  good  plea,  tht 
ether  a  bad  one,  judgment  fhall  be  againft 
one  executor  only.     Stra.  20. 

If  judgment  on  verdift  is  figne4  after  tef- 
tator's death,  a  fecond  in  debt,  dn  that 
judgment  de  bonis  tefialoris,  whereupon  error 
andj  judgment  affirmed;  li  third  fuggefting  a 
devajiavit^  de  bonis  propriisy  and  a  fourth  in. 
debt  on  the  laft^  and  executor  held  to  bail  ^ 
all  is  regular.     Barnes^  248.3 

i6.  When 
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16.  When  not. 

In  all  cafes  where  the  adion  is  againft  an 
executor  or  adminiftrator,  merely  as  executor 
or  adminiftrator ;  the  debt  (hall  be  recovered 
only  de  bonis  tejtatoris^  and  the  damaged, 
which  are  for  the  delay,  de  bonis  tejiatoris^ 
etji  non,  de  bonis  propriis.  Unlcfs  the  exe- 
cutor or  adminiftrator  pleads  a  falfe  plea : 
A^s,  plene  admimyiravit, which  is  found  againft 
him.     Fide  ante.  No.  15. 

So,  if  the  breach  be  by  the  executor  him- 
fclf :  As,  if  the  teftator  covenants  to  pay  50/. 
if  he,  or  his  executor,  fells  the  land,  and  the 
executor  fells  it.  Tho'  the  executor 
might  be  charged  as  ailignee,  as  well  as 
executor.      5  Com.  Dig.  183,     Sed^.  ? 

So,  in  covenant  againft  an  executor,  upon 
the  tcftator's  deed,  if  the  breach  be  alledged  ia 
nonfeafance  by  the  executor  himfelf,  the  judg^ 
ment  fhall  be  de  bonis  tefiatoris  tantum :  As, 
for  not  repairing.  Ibid.  Sed  Slu.  ?  For  not 
making  offer  of  a  prcfentation.  Ibid.  Sed^.  ? 
So,  in  debt  upon  a  bond,  for  non-perform- 
ance of  covenants. 

So,  tho*  the  breach  be  for  a  voluntary 
negle£t,  or  adl  of  the  executory  for  the 
charge  is  founded  upon  the  deed  of  his  tefta- 
tor.     Ibid.  Sed^.f 

In  all  cafes  where  the  plaintiff  is  delayed, 
tho'  the  demand  be  de  bonis  tefiatoris ;  yet  the 
cofts  or  damages  given  for  the  delay  ftiali  be 
de  bonis  propriis^  Ji  non^  &c.  Ibid,  fed  ^  ? 

I  have  under  this  head,  dated  feveral  cafes 
from  Comyns^    but  with  queries,  as  I  have 

C  c  4  great 
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great  doubts  about  the  law  ;  I  have  omitted 
many,  as  being  in  my  own  opinion  well  con- 
vincedy  they  are  not  law. 

If  an  aflion  be  brought  againft  hu(band  and 
wife,  as  executrix,or  adminifl:ratrix,thc  judg- 
ment fhall  be  for  damages  and  cofts,  Ji  non, 
&c.  de  bonis  propr its  o{  both  ^ 

But  if  an  executor^  or  adminiftrator^  makes 
no  delay  or  default,  the  cofts  or  damages  as 
well  as  the  debt,  (hall  be  de  bonis  tejlatoris 
tantum  :  As,  if  he  at  the  return  of  the  fum- 
mons  acknowledges  the  adion,  and  fays  that 
he  has  not  affets,  and  it  is  found  fo.  If  at  the 
return  of  the  fummons  he  pleads,  that  he  was 
always  ready,  and  yet  is. 

If  the  judgment  be  de  bonis  tejlatoris,  Jf, 
&c,  et  Ji  non,  tunc  dampna,  de  bonis  propriis^ 
the  (herifFmay  not  levy  the  damages  de  bonis 
tejiatoris,  if  he  cannot  levy  the  whole  debt 
alfo  de  bonis  tejlatoris ;  for  the  damages  in 
fuch  cafe  (hall  be  of  the  goods  of  the  exe-* 
cutor.  And  if  the  (herifF  does  otherwife,  his 
return,  and  all  proceedings  thereon,  will  be 
bad.     5  Com.  Dig.  183,4. 

PROCEEDING  AND  PLEADING,  &c. 
IN  ACTIONS  BY  AND  AGAINST  AN 

ASSIGNEE. 

1 .  In  an  ABion  by  an  Ajjigne^. 

In  an  adion  by  an  adignee,  the  plaintiff 
muft  (hew  how  a(rignee.  If  he  fues  for  rent 
upon  a  leafe  by  another,  he  muft  (hsw  a  legal 
eftatc^or  title  to  iu,     R.  Cro.  El  535. 

But 


[    393    3 

But  if  he  (hews  an  aflignmcnt,  it  is  fuf- 
ficicnt,  tho'  he  does  not  name  himfclf  affig- 
nee.  R.  2  Cro.  240.  R.per  3  J.  Cro.  EI. 
823. 

So,  if  an  aflignment  be  by  hufband  and 
wife,  where  they  were  feifed  to  them  and 
the  heirs  of  the  hufband,  it  is  fufficient'  to 
declare  as  affignee  of  the  hufband;  for  the 
cftate  for  the  life  of  the  wife  is  merged.  U. 
Cro.  Car.  285.     Jon.  305. 

2.  In  an  JBion  againji  an  AJJigme. 

In  debt  for  rent  againft  the  devifee  of  the 
leffee,  the  plaintiff  muft  fhew  an  entry  by 
the  afTen t  of  the  executor,  or  virtute  kgationis. 

Cro.  El.sssr 

But,  it  is  fufEcient  to  charge  the  defen- 
dant as  affignee  of  B.  to  whom  the  leafe  is 
made,  by  which  he  covenants  to  repair  j  tho' 
he  be  only  executor,  or  adminiftrator,  to 
fuch  affignee.     R.  Cartb.  519. 


PROCEEDING  AND  PLEADING,  &c. 
IN  ACTIONS  BY  AND  AGAINST  AN 

ATTORNEY. 

I  think  it  neceffary  firfl:  to  notice  his  pri- 
vileges, before  I  enter  into  the  forms  of 
pleading. 


L  What 
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/•  What  Privileges  an  Attorney  JhaJl  have. 

An  attorney,  in  refpcd  of  his  attendance  at 
the' court,  cannot  be  prefled.  K.  Cro.  Car. 
II.  Nor  Ihall  he  be  made  conftable.  Cro, 
Car.  389^  585.  Noy.  iiZf  Off.  Brev.  160, 
162.  Though  there  be  a  cuftom,  that  every 
inhabitant  (hall  be  chofen  in  his  turn.  R. 
Cro.  Car.  389. 

Nor,  (hall  he  be  eleifled  to  any  other  office, 
againft  his  will.  Cro.  Car.  11.  585.  As  to 
the  office  of  overfeer  of  the  poor.  Or, 
church  warden*  To  any  office  within  a  bo- 
rough. 

So,  he  fhall  not  be  chofen  collector  of  the 
lord's  rent  within  a  manor,  where  it  is  copy- 
hold ;  though  it  be  part  of  his  tenure. 

So,  he  fhall  not  be  amerced  for  not  doing 
his  fuit  at  the  lord*s  court,  when  his  attend- 
ance ztWeJiminJier  is  required. 

So,  he  fhall  not  be  obliged  to  do  watch  and 
ward/    I  Com.  J^ig.  4.y6,  7. 

Cont.  per  Jones,  for  he  may  do  it  by  de- 
puty.    2  Roi.  2JZ.  I.  25. 

But,  with  fubmifiion,  I  think  th^  cont.  is 
not  law.  Suppofe  he  cannot  find  a  deputy. 
Vide  Infra. 

An  attorney  in  B.  R.  or  C.  B^  may  prac- 
tife  ia  any  inferior  court,  unlefs  he  be  ex- 
qluded  by  a£t  of  parliament.     R.  i  Sid.  410. 

Or,  by  charter,  whereby  the  court  is  ereft- 
ed,  as  in  the  cafe  of  the  Mar(halfea. 

If  an  attorney  be  denied  his  privilege,  he 
may  have  a  writ  of  privilege.     And  the  writ 

of 
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of  privilege  for  a  fuit,  (hall  have  in  it  zfuptr-- 
Jedeas.  And  no  procedendo  fhall  be  after- 
wards granted,  as  it  may,  where  the  privilege 
was  only  in  refpeft  of  a  priority  of  luit. 

So,  if  he  be  refufed  to  pradife  in  a  court, 
where  dejurc  he  may,  he  ihall  have  an  adion 
upon  the  cafe,      i  Com.  Dig.  477, 

But  by  a  rule  Micb.  1654.  An  attorney 
(hall  not  be  allowed  his  privilege,  if  he  ha$ 
not  attended  his  bufinefs  for  a  year,  except 
where  he  is  hindered  by  ficknefs.  Fide  Rules 
and  Orders  of  C.  B.  4. 

An  attorney  in  London  is  exempted  from 
ferving  in  the  militia,  either  by  himfclf,  or 
deputy.     Stra.  1143. 

His  privileges,  (on  a  writ  of  privilege) 
ihall  not  be  dikuHed  on  affidavits.     Barnes 

37- 
An  attorney   may  retain  money  recovered 

by  an  executor,  to  difcharge  money  due  for 

bufinefs  done  for  tedator.     SentA.  Barnes  38. 

Sed  qu.  de  Jboc,  unlefs  in  proceedings  com-, 
menced  in  teftator's  life-time,  and  continued 
by  the  executor  ? 

An  attorney  fhall  have  a  writ  of  privilege 
not  to  ferve  in  the  trained  bands  of  London. 
Barnes  42  • 

2.  T&e  Privilege  of  Suit. 

So,  he  has  a  privilege  to  be  fued  only  m 
the  court,  where  he  is  an  attorney.  And  ha 
ought  alfo  to  fue  in  the  fame  court. 

He 
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'    He  (hall  have  privilege  in  a  fuit  in  an  in- 
ferior court  under  5  /.     In  a  fuit  by  qui  tarn. 

And,  if  he  fues  and  lays  the  adicn  in  Mid^ 
dlefexy  the  n:enue  (hall  not  be  changed,  though 
the  caufe  of  a<Sion  arife  in  another  county  ; 
for  his  attendance  is  requirdd  at  JVeJiminJier . 
Otherwifc,  if  he  waives  Middle/ex^  and  lays 
the  adion  in  London^  or  elfewherc. 

If  an  attorney  fue  an  attorney  of  another 
court,  or  a  fcholar  of  Oxford^  &c.  the  de- 
fendant (hall  not  have  his  privilege. 

If  an  attorney  be  fued,  he  need  not  £ncf 
fpecial  bail. 

If  an  attorney  in  C.  B.  be  fued  in  B.  R. 
by  which  he  is  fuppofed  to  be  in  cujiody  of  the 
marjhal  \  yet  he  may  plead  his  privilege  be- 
fore he  has  allowed  the  jurifdidion  of  £•  R. 
for  his  being  in  cufiody  of  the  marjhal^  is  by 
conftraint.     SedVidecofit.  pofin  398. 

But  he  (hall  not  have  privilege,  where  the 
adion  is  againft  him  and  his  wife.  Or, 
jointly  againfl:  him,  and  other  defendants, 
I  Com.  Dig.  477. 

Or  by,  or  againft  him,  as  heir.  Semb. 
per  Fit z.  Dy.  24.  a.  cont.per  2  y.  in  marg.  • 

Or  by,  or  againft  him,  as  executor,  or 
adrbini(trator.  Or,  where  he  has  abfented 
himfelf  from  bis  pradice  for  a  long  time« 
I  Com.  Dig.  478. 

I  believe  the  rule  now  is,  that  an  attorney 
muft  have  pradifcd  within  twelve  months, 
to  be  intitled  to  his  privilege. 

He  fhall  not  have  privilege,  if  he  be  fued 
upon  a  cuftomary  adion;  as',  upon  the  cuf- 

torn 


[    397    ] 

torn  of  foreign  attachment  in  Lonaon.  Or, 
in  a  fuit  by  the  king ;  as,  an  indidtment,  or 
information.  Or,  where  the  king  brings  the 
adion.  Or,  if  fued  in  the  exchequer,  as 
accomptant  to  the  king,     R.  9  Ftd.  4,  53.  b. 

Sed  qu  de  boc^  if  he  is  not  really  an  ac* 
comptant  ? 

So,  he  may  waive   his  privilege,    if    he 
-pleafes.      i  Com.  Dig.  478, 

If  he  be  fued  elfewhere  than  in  his  own 
court,  he  may  plead  his  privilege  in  abatfc-^ 
ment,  2  Bulft.  207.  Lat.  195.  639.  Tbo. 
Ent.  4.     Off.  Br.  177.     Bro.  V.  M.  496. 

But  it  fhall  not  be  allowed  upon  motion, 
without  plea.     R.  Salk.  544. 

If  he  pleads  privilege  as  an  attorney,  he 
may  produce  his  writ  of  privilege,  or  admif- 
fion  upon  record.  And  conclude,  prout patet 
per  recordum^  and  then  the  defendant  cannot 
be  denied  to  be  an  attorney.  R.  SalL  545. 
^kin.  542. 

Or,  he  may  plead  it  without  producing  it, 
and  then  it  may  be  denied.     R.  Salk.  545. 

^.  Suppofe  he  pleads  it,  and  produces 
his  writ,  or  admiflion  upon  record,  and  con- 
cludes prout ^  &c.  may  not  the  plaintiff  ad- 
mit it,  and  reply ^  that  he  hath  not  pradlifed 
as  an  attorney  in  any  of  his  majefty's  courts, 
&c.  for  twelve  months  ? 

An  adion  upon  the  cafe  does  not  lie  for 
fuing  him  in  another  court,  knowing  that  he 
had  privilege.     R.  i  Mod.  209. 

This  is  hard,  and  I  fhould  have  thought 
otherwife,  had  it  not  been  for  the  above  rc- 
folution,  as  the  defendant  is  really  injured, 

being 
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befng  put  to  the  trouble  and  expence  of  de« 
fending  himfelf  in  a  court  where  he  ought  not 
to  be  iued,  and,  though  he  abate  the  fuit^  he 
muft  pay  his  own  cods. 

If  he  waives  his  privilege,  he  cannot  after* 
wards  refume  it.  And  therefore,  after  iflue, 
or  plea  in  an  z&,\on  againft  him  in  an  inferior 
court,  he  (hall  not  have  a  writ  of  privilege. 
Dy.  287.  a.  in  marg. 

The  reafon  is,  he,  by  pleading,  has  ad- 
mitted the  court  to  have  jurifdiftion. 

If  in  fuch  cafe,  a  writ  of  privilege  be  a- 
warded,  z  procedendo  fhall  go.  Dy.  28 j.  a. 
in  marg. 

Attorney  of  C.  JB.  adually  in  cuftody  kJC 
the  marihal  of  B.  JR.  fhall  not  be  fuffered  to 
plead  his  privilege,  Stra.igi.     This  I  con- 
ceive is  law. 

Plea  of  privilege  as  attorney  in  B.  R.  re- 
ceived, after  appearance  and  bail.    Bun^.  113. 

An  attorney  (hall  not  haVe  privilege,  if  h« 
fues  in  right  of  his  wife,  or  joins  with  her 
in  the  aftion.     2  i.  Raym.  1398. 

If  attorney  of  B.  -R.  fues  attorney  of  C.  B. 
who  pleads  privilege,  the  court  will  not  de- 
termine on  motion,  whether  privilege  takes 
away  privilege.     Stra.  837. 

If  attorney  fues  by  original,  he  waives  his 
privilege.     lb. 

Attorney  of  C.  B.  mud  put  in  fpecial  bail 
in  B.  R.  and  plead  his  privilege,  after.  Stra. 
864.     2  L.  Raym.  1567. 

Attorney  fued,  may  change  the  venue  from 
any  place  to  Middle/ex.     Stra.  1049*     Andr. 

381. 

In 
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In  G.  B.  he  cannot.     Earner,  48 2 • 

May  change  the  venue,  to  the  county  of 
vrhich  he  is  clerk  of  affize.  « Ih'd. 

If  attorney  is  plaintiff,  wherever  he  lays 
the  venue,  it  (hall  not  be  changed.     lAid. 

If  plaintiff  and  defendant  are  both  attornles, 
proceeding  is  by  bill,  not  by  attachment. 
Sfra.  1 141. 

Attorney  of  B.  R.  arretted  by  latitat,  {hall 
be  difcharged  on  common  bail.  Motion  of 
courfe.     1  Wilf.  298. 

Attorney  of  C.  B.  arrefted  by  latitat,  muft 
fue  out  his  writ  of  privilege  there,  and  plead 
it  in  B.  R.     i  mif.  306. 

An  attorney,  defendant,  cannot  waive  his 
privilege.     2  ff^ilf.  42. 

Attorney  may  befued  in  bis  court,  for  any 
fum,  however  fmall,  notwithftanding  flatutc 
for  recovery  of  fmall  debts. ,  Barnes,  159. 
Alfo   Fide  Gardner  v.  Jejfop,  i  G?  2  Wilf. 

If  a  ftxth-clerk  in  chancery,  pleads  privi- 
lege, it  is  not  enough  to  dledge,  that  he 
ferves  and  intends  to  ferve,  &^.  he  mufl  al« 
ledge  that  he  is  aSJually  attendant  on  that 
duty.     2  Wilf.  288. 

He  mufl  not  alledge  the  cuftom,  that  the 
chancellor  and  other  ofiicers,  &c.  (hall  not 
be  impleaded,  but  before  the  chancellor,  in 
the  court  of  chancery,  for  he  cannot  be  im- 
pleaded before  himfelf.     Ibid. 

If  an  attorney  has  left  off  practice,  and  is 
called  efquire^  he  fhall  not  be  allowed  privi- 
lege.    2  Wilf.  2^2. 

He 
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bcfng  put  to  the  trouble  and  expence 
fending  himfelf  in  a  court  where  he  o 
to  be  iucd,  and,  though  he  abate  th 
mui^  pay  his  own  coHs. 

If  he  waives  his  privilege,  heca 
wards  rcfume  it.     And  therefore, 
or  plea  in  an  aiiion  againft  him  i 
court,  he  fhall  not  have  a  writ 
Dy.  287.  a.  in  marg. 

The  rcafon  is,  he,  by  pier 
mitted  the  court  to  have  jurifc 

If  in  fuch  cafe,  a  writ  of  1 
warded,  z.frMedendo  fhali  j; 
in  marg. 

Attorney  of  C,  B.  aiti 
themarlhal  of  BR-  fiiall 
plead  his  privilege.  Sim. 
ceive  is  law. 

Plea  of  privilege  as   at 
ceived,  after  appearance  l 

An  attorney  ftiall  no^ 
fucfi  in  right  of  his  wi 
in  the  aftion.     2  L-  R 

If  attorney  of  B.  R. 
who  pleads  privilege,         ; 
termine  on  motion,  v     ,  „ 
away  privilege.     Stn 

If  attorney  fues  h\ 
privilege.     16. 

Attornev  of  C.  B 
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,>,  Vide  in  ASiion  upon  the  CaJ 
;on.     Div.  IV.  No.  24. 

4.  How  an  Attorney  Jhall J. 

If  an   attorney  commences   an 
ich,  the   firft  procefs   is  an  att, 
Vol.  II.  Dd 
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He  has  not  privilege  againfl:  being  fucd  in 
the  court  of  confcience  in  London.     3  Burr. 

1583- 
He  has  no  privilege,  if  he  does  not  fue  by 

attachment^  and  declare  in  perfon.     Barnes^ 

479- 

If  he  fues  in  perfon,  he  may, lay  his  a£lion 

(even  in  aflault)  in  Middlefex.     Barnes^  479, 

The  adion  (hall  be  retained  in  Middlefex, 
though  the  attachment  vt^as  not  a  tejlatum  out 
oi  Middlefex.     Barnes,  493. 

3.  For  what  Caufes  be  Jhall  Sue. 

An  attorney  upon  a  retainer  may  have  an 
^ffumpft  for  his  fees.  So,  he  may  have  ac- 
tion upon  the  cafe  upon  affumpft,  where  be 
folicits  a  caufe  in  another  court.  So,  if  a 
folicitor,  or  agent  for  another  retain  him, 
and  promife  him  his  fees,  an  ctffumpjlt  lies 
againfl  the  folicitor,  or  agent. 

So,  an  attorney  may  have  debt  for  his  fees. 
So,  where  he  is  only  a  folicitor  in  another 
court.  And  debt  lies  againd  the  folicitor, 
or  agent,  who  retained  him.  Yet  debt  lies 
againft  him,  for  whom  he  was  retained. 
I  Com.  Dig.  478. 

I  think  the  a£tion  of  debt  more  eligible, 
for,  if  judgment  goes  by  default,  it  is  final, 
and  theplaiptiffmay,  in  debt,  often  fave  the 
term,  notwithflanding  (ham  pleading,  where 
he  could  not  in  afTumpfit. 

By  thef  at.  3  Jac.  c.  7.  All  attornies,  and 
folicitors   (hall  give  a  bill  of  charges  with 

their 
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their  hand  Snd   name,    before  they  charge 
their  clients  with  any  fees,  or  charges. 
'   And  to  an  adlion  by  an  attorney,  or  foli- 
eitor,  it  may  be  pleaded,  that  he  has  not  dc^- 
liveredfuch  bill  of  charges.     R.  Ray.  245. 

By  the  Jat.  2  Geo.  2^  c.  23.  §  23.  No  at- 
torney or  folicitor  of  the  courts  at  Wejlmlnjler^ 
Great  Seffions,  or  Counties  Palatine,  (hall 
commence  an  adlion  for  fees,  Gfr.  until  a 
month  after  a  bill  of  fees  delivered  to  the 
party,  or  left  at  his  dwelling-houfe,  in  £«^- 
lijhy  and  fubfcribed  by  fuch  attorney,  or  fo- 
licitor. 

If  an   attorney  commences  a  fuit  for  fdcs 
without   complying   with  the  terms  of  the. 
fiat,  he  will  be  nonfuited,  upon  the.  general 
ijfue  only,  being  pleaded. 

The  Jiat.  3  Jac.  c.  y.  does  not  extend  to 
an  aiflion  by  an  attorney,  upon  a  fpecial  pro- 
inife.  Or,  upon  an  injimul  computajfent  i 
where  it  does  not  appear  to  be  for  his  fees 
only.  R.  Carth,  ^y.  Nor,  to  an  adlion  for- 
his  fees,  for  removing  a  caufe  out  of  an  in- 
ferior court  by  habeas  corpus.  R.  Garth. 
147.     &ed  qu.  de  hoc? 

The  fame  law,  I  conceive,  applies  to  the 
Jtat.  2  Geo.  2.  juft  mentioned. 

When  an  attorney  fhall  have  an  a6lion  for 
words.  Vide  in  ASlion  upon  the  Cafe  for  Deja^ 
mat  ion.     Div.  IV.  No.  24. 

4.  How  an  Attorney  Jhallfue.. 

If  an  attorney  commences   an  adlion,  as 

i\ich,  the   firfl:  procefs   is  an  attachment  of 

Vol.  II.  Dd  pri- 
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privilege.     Lut.  3r.     A  declaration   by  att 
attorney  (hall  be  in  propria perfond. 

£ut,  if  an  attorney  fue  by  original,  he 
ought  to  declare  in  common  fornix  and  not 
upon  his  privilege*  Yet^  it  is  but  form, 
and  cured  upon  a  general  dcmarrer. 

He  may  declare  by  bilU  or  upon  original, 
at  his  ele^ion.     i  Com.  Dig.  479. 

To  an  adlion  by  an  attorney  for  fees  in  an 
inferior  court,  the  defendant  cannot  pleads 
that  no  bill  was  delivered  under  his  hand, 
according  to  the  Jiat.  3  Jac.  c.  7.  J?.  Sbo. 
96.  I  Sa/k.S6.  Carth.  147.  VtdezGeo.z. 
^•23.  §23.  ^ 

•  By  the  Jlaf.  2  Geo.  2.  r.  23.  After  a  bill  of 
fees  delivered,  on  application  to  the  court,  or 
a  judge  of  the  court,  where  the  bufinels,  or 
the  greateil:  part  thereof  in  value  was  done, 
by  the  party,  or  any  other  authorized,  and 
his  fubmifTion  to  pay  what  fhal|  appear  due 
on  taxation,  the  bill  ihall  be  referred,  witb« 
cut  the  money  being  brought  into  court. 

And  fuch  bill  may  be  referred,  though  no 
fuit  be  depending,  &c.  And  no  fuit  (hall 
be,  during  fuch  reference,  or  taxation.  And, 
if  the  attorney,  or  folicitor,  or  party  charge- 
able, refufe  to  attend  the  taxation,  the  officer 
may  tax  the  bill,  ex  parity 

And,  if  the  party  pay  what  is  due  on  the 
taxation  to  the  attorney,  folicitor,  or  any 
other  authorifed  who  attends  the  taxation, 
or  as  the  court  fliall  direct,  it  (hall  be  a  full 
difcharge :  And  In  default  of  payment^  he 
iliall  be  liable  to  an  attachment,  or  fuch  other 

remedy 
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feroedy  at  the  elcftion  of  the  attorney,  or  fo- 
licitor,  as  he  was  before  liable  to. 

And,  if  the  attorney,  or folicitor  appear  to 
be  overpaid,  he  (hall  refund,  &c.  or  be  lia- 
ble to  an  attachment,  or  other  proceeding  at 
the  election  of  the  party,  as  he  was  before 
liable  to. 

If  the  bill  be  taxed  at  a  fixth  part  lefs  than 
delivered,  the  attorney,  or  folicitor  fhall  pay 
the  cods  of  the  taxation ;  if  not  fo,  the  court 
at  difcretion  (hall  charge  the  attorney,  or 
client,  in  regard  to  the  reafonablenefs,  or 
Uhreafonablenefs  of  the  bill. 

If  attorney  delivers  his  bill,  and  after  his 
death  it  is  taxed,  and  above  a  fixth  part  flruck 
off,  yet  his  executor  fhall  not  pay  cofls. 
Stra.  1056. 

By  12  Geo.  2.  c.  13*  §  5.  Attornies  may 
write  their  bills  of  fees  with  the  ufual  abbre- 
viations« 

And  thtjiat.  2  Geo.  2.  c.  23,  does  not  ex- 
tend to  bills  of  fees  between  one  attorney  and 
another. 

In  cafe  of  an  executor  of  an  attorney,  tef- 
tator's  bills  need  not  be  figned,  nor  are  they 
liable  to  taxation  hyjiat.  2  Geo.  2.  Andr.  276. 
Barnes^  119.  122. 

Attornies  and  folicitors  are  intitled  to  a 
fatisfa<^ion  for  their  expences,  out  of  the 
fundj  whether  in  the  way  of  fuit  pr  profecu- 
^ion,  in  lunacy  or  bankruptcy.  2  Vezey^ 
407. 

If  a  client  has  his  attorney's  bill  taxed,  he 
XUbmits  to  pay,  and  cannot  afterwards  have 

D  d  2  aa 
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an  antecedent  demand  deducted   out  of  it. 
2  Fezey,  451. 

C.  B.  will  not  ftay  proceedings  on  motion, 
becaufe  a  bill  is  not  delivered^  it  is  not  irre- 
gular,  but  illegal.     Barnes^  36,  123,  243* 

An  attorney's  bill  for  conveyancing  cannot 
be  taxed.     Barnes ^  41. 

After  writ  of  enquiry  executed,  bill  cannot 
be  taxed.,    Barnes ^  124. 

Nor  after  bill  is  paid.  Barnes^  46.  Sed 
^.  For  after  bill  delivered,  attorney  accepted 
of  lefs  than  the  amount  of  the  bill,  after- 
wards bill  was  taxed,  and  above  iive-iixths 
of  the  money  accepted,  (but  lefs  than  fivc- 
fixths  of  bill)  being  allowed,  client  pays 
cods  of  taxation,  and  the  furplus  returned 
by  attorney.     Barnes,  128. 

Attornies,  though  of  different  courts,  muft 
fueeach  other  by  bill.     Barnes,  43,  4. 

Attorney  of  C.  B.  may  fuc  attorney  of  JB.  R. 
for  a  debt  bonajide,  by  attachment  of  privi- 
lege, and  he  ihall  not  have  privilege. 
Barnes,  44. 

He  mud  be  fued  in  qui  tarn  adiions,  by 
bill.  Barnes, /^S. 

Seven  pounds  in  75/.  being  taken  off, 
client  (hall  pay  cofts  of  taxation*  Barnes, 
118.  -  > 

Bill  for  bufinefs  done  in  q^court  below,  tax- 
ed there,  and  adion  brought  for  it  in  C*  £. 
cannot  be  taxed  by  prothonotary.  Barnes, 
124* 

If  attorney  brings  adion  within  the  month, 
the  court  will  not  flay  proceedings,  for  it  may 
be  pleaded.  Barnes,  123.  ^.  If  not  given 
in  evidence,  on  general  ifTue  ? 

If 
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If  there  has  been  judgment  and  enquiry, 
they  will  fet  them  afide,  on  cofts,  bringing 
money  into  court,  general  iflue,  and  £hort 
notice.     Barnes^  2^'^. 

A  client  cannot  move  for  a  bill,  and  for 
taxation,  at  one  time  ;  but  firft  for  a  bill,  and 
when  delivered,  for  taxation,     Barnes^  126. 

If  lefs  thanone-fixth  is  deducted,  attorney 
has  not  a  rule  for  cofts  of  taxation  abfolutcly, 
but  to  (hew  caufe,  for  it  is  in  the  difcretion 
of  the  court.     Barnes^  i^y. 

Attachment  of  privilege  againft  two;  one. 
docs  not  appear;  plaintiff  appears  and  figns 
judgment,  error  brought,  the  joint  attach- 
ment warrants  proceedings,  Barnes,  423. 
.  -The  attachment  of  privilege,  is  the  com- 
mencement of  the  adion,  and  the  bill  muft 
be  delivered  a  month  before  that,  Barnes, 
461. 

5.  How  an  Attorney  /fjall  befued. 

An  attorney  (hall  be  fued  by  bill  original, 
and  not  by  writ.  Lut.  228.  233.  C/ift's 
Ent.  572.  The  bill  muft  be  filed,  thopgh 
there  is  a  confent  to  appear.  Salk.  544.  And 
the  bill  may  be  filed  againft  him  at  any  time 
within  the  term.  Mod.  Ca.  ly^.  But  not 
after;  or  before,  though  it  be  upon  the  ejfoign 
day.     Mod.  Ca.  106.     Salk.  544. 

If  he  is  forejudged,  he  (hall  not  be  fued  by 
bill.  Barnes,  41.  If  a  fecond  forejudger  is 
obtained,  pending  the  firft,  it  ftiall  be  fet 
afide;  he  muft  be  fued  by  original.     Barnes, 

43- 

If  plaintiff",  an  attorney,  fues  defendant,  an 

attorney,  hy  capiasy  proceedings  ftiall  be  ftaid, 

D  d  3  though 
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though  defendant  has  had  time  to  put  in  baiL 
Barnes 9  53. 

If  an  attorney  fucs  an  attorney  by  capias^ 
and  defendant  appears,  proceedings  (hall  not 
be  fet  afide,  but  he  may  plead  privilege. 
Barnes^  ^24,. 

6.  ffie  Declaration. 

The  declaration  ou^ht  to  be  again fl:  him 
here  in  courts  and  not  in  cujiody  of  the  marm 
Jbal.     I  Mod.  10.     I  Sand.  28. 

He  (hall  not  give  fpecial  bail,     i  Mod.  10* 

If  the  declaration  concludes,   ''  and  there- 

'*  fore  brings   fuit'*  inftcad  of^  •*  and  there- 

*'  fore  he  prays  relief,"  it  is  good  in  B.  R. 

tho'  not  in  C.  B.  And.  247. 

7.  Plea. 

To  an  ad:ion  againft  him,  an  attorney 
ought  to. plead  within  four  days  after  the  rule 
given.  And  a  rule  may  be  given  the  fame 
term,  if  the  bill  was  filed  four  days  before  the 
end  of  the  term.     Mod.  Ca.  175. 

But  if  filed  only  three  days  before  the  end 
of  the  term,  he  (hall  have  four  days  to  plead 
the  next  term  after.     ISid. 

The  defendant,  being  an  attorney^  mufl 
plead  in  proper  perfon.  And  if  he  appear  in 
perfon  and  plead,  and  the  entry  be,  tJbaf  be 
appeared  at  W\(i  Prius  by  attorney ;  it  will  be 
error.  JR.  2  Cro.  265.  Yet  being  but  a 
iBifprifion  of  the  clerk^  it  may  be  amended. 
Ibid. 

If 
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If  being  prcfent  he  refufe  to  appear,  ex- 
cept by  attorney,  there  fhall  be  judgment 
againfl  him.  1  SU.  134.  /.  e.  If  he  is  an 
officer  of  the  court. 

If  an  action  be  for  a  thing  done  without 
warrant,  the  defendant  may  plead  guoJ  re-- 
tinuit,  &c.     j^Jh ton's  Ent.  39. 

^od  non  fuit  informatui  de  refponfo.  CL 
AJf.  2go.      1  Bro.  Ent,  3  3,  4. 

Proceeding  and  Pleadings  &c. 
In  Actions ^  by  and  againji  a  Corporation 

I.  In  an  ABion  by  a  Corporation. 

In  an  aSion  by  a  corporation  they  ought 
to  fue  by  the  name  of  incorporation.  And 
may  fue  by  that  name,  tho'  enabled  to  fue 
by  another  name.  And  the  chriHian  name 
of  the  mayor  or  head  is  not  ncccflary,  Tho* 
it  be  in  ejedment  on  a  demife  by  a  corpo- 
ration. 

But  a  corporation  may  prefcribe  to  be  in** 
corpora  ted  by  one  name,  and  to  be  impleaded 
by  another.     Or  may  claim  it  by  grant. 

A  fole  corporation  muft  always  (how  quo 
Jure  he  is  feized.     And  (hall  be  named   by 
his  namq  of  baptifm. 

And  if  perfons  arc  incorporated  to  the  ufc 
of  an  hofpital,  they  muft  fay,  feifed  in  right  of 
their  incorporation^  not  of  their  kofpitai* 

But  mayor  and  commonalty  need  .not  al* 
ledge  feifin  in  right  of  their  incorporation ; 
for  the  name  imports  an  incorporation.  5 
Com.  Dig,  169. 

D  d  4  2.  In 
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2.  In  an  ASlton  agamjl  a  Corporation. 

In  an  aftion  againft  a  corporation,  they 
mufl:  be  fued  by  the  name  of  incorporation. 
And,  if  it  bean  aggregate  corporation,  it  is 
not  well  to  name  the  proper  name  of  the 
head. 

But  if  it  is  a  fole  corporation,  the  proper 
name  may  be  mentioned.  And  fo  it  muft 
be  in  perfonal  adlions,  where  outlawry  lies. 

If  a  corporation  be  mifnamed,  it  may  be 
pleaded,  but  it  is  only  in  abatement.  So,  it 
may  be  pleaded  in  abatement,  if  the  name  of 
the  bead  be  added  and  miflaken. 

Or,  if  a  corporation  and  another  are  join- 
ed, for  there  is  different  procefs  againft  him. 
Tho'  the  perfon  joined  be  a  member  of  the 
corporation. 

Or  in  an  adlion  upon  a  fpecialty,  if  the 
name  varies  from  the  fpecialty. 

To  mifnomer  in  a  perfonal  adion,  the  plain- 
tiff may  fay,  known  by  one  name  or  the 
other. 

Otbervvife,  in  a  real  adlion,  for  he  cannot 
hold  the  land  but  by  his  true  name. 

He  who  pleads  an  aft  of  a  corporation  by 
one  name,  and  afterwards  by  another,  ooghc 
to  (hew  how  the  name 'was  altered. 

The  procefs  againft  an  aggregate  corpora- 
tion is  diftrefs. 

But  procefs  of  outlawry  does  not  lie  againft 
an  aggregate  corporation.  And  therefore 
trefpafs  docs  not  lie  againft  them,  but  only 
againft  particular  perfons  j  for  a  capias  and 
exigent  do  not  go. 

But 
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But  in  chancery y  if  it  has  nothing  wherebjr 
to  be  diftrained,  on  a  petition  to  the  lords  in 
parliament,  it  may  be  ordered,  that  if  the 
corporation  do  not  appear  on  a  diftringas  iflued, 
the  bill  fhall  be  taken />r(?  confejfo. 

It  is  not  fufEcient,  if  the  particular  pcr- 
fons  diftrained  appear  at  the  return  of  the 
procefs.  Or,  if  all  the  members  of  the  cor- 
poration appear  in  perfon.  But  the  corpora- 
tion muft  appear  by  an  attorney,  appointed 
under  their  common  feal. 

In  pleading,  a  mayor  and  commonalty  may 
prefcribe,  that  they  and  their  predeceflbrs,©^* 
tho'  the  commonalty  have  no  predeceflbrs. 

If  a  man  makes  conufance  as  bailiff  to  a 
corporation,  he  need  not  (hew  how  they  were 
incorporated.  If  a  man  pleads  an  adl  by  a 
corporation,  he  need  not  allege  a  deed  ;  for 
it  (hall  be  intended  :  as  if  he  makes  conu- 
fance as  bailiff  to  a  corporation.  If  he  pleads 
a  prefentation  to  a  church  by  a  corporation* 
A  leafe  for  life,  without  a  deed  to  make  //- 
'very.  A  feoffment  to  them,  without  a  deed 
to  receive  livery.  Entry  for  a  forfeiture. 
Acceptance  of  rent,  or  of  a  man  to  be  their 
tenant.     A  fine  levied,  or  deed  inrolled. 

But  if  hejuftifies  under  a  corporation,  he 
ought  to  fhew  a  deed.  As  an  entry  by  com- 
mand of  dean  and  chapter.  5  Com.  Dig^ 
169. 
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mages,  of  the  reverjion  afore/aid  to  he  levied 
nvben  it  Jhali  happen. 

But  if  the  heir  pleads  a  falfe  plea,   which 

he  knows  of  his  own  knowledge  to  be  falfe, 

"    "    '  e  judgment  againft  him  gene- 

:iition  of  his  own  proper  lands 

d  againft  his  body  by  capias  ad 

,  like  as    for  his    own   proper 

he  pleads  rie/is perdi/cerK,  and 

gainft  him.     So,  if  he   pleads, 

his  ance{lor,    and   it  is  found 

5  Com.  Dig,  i86.     As  to  laft 

;  J.  DolL  cant.  Sbo.  78.    Fide 

t  by  another  bond.     Tho'  the 
e  fmall,  and  not  to  the  value  of 

laintitF  fliews  to  the  court,  that 
:  has  received  from  the  death  of 
before  the  original  fued,  aUcts 
ofic  of  land  which  defcended, 
lant  does  not  deny  it. 
&^fr.&M.  c.  14.  Se^.an- 

gment  by  confcflion.  If  he  does 
'-  certainty  of  the  affets.     Fide 
'.&M.  c.  14. 
nent  be  againft   the  heir  upon 

7,  Com.  44.0.  b.       Per   Hat.   -y  £S 

.  14. 

other  means,  ex 
he  certainty  of  t 

who  ii  fuable 
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by  that  ftatute,  fliall  be  liable  for  afalfc  plea 
by  him  pleaded  in  the  fame  manner  as  the 
heir  (hould  have  been  for  a  falfe  plea,  or  not 
confefling  the  aflets  defcended. 

But  if  there  be  judgment  againft  the  heir 
upon  a  falfe  plea,  as  for  his  proper  debt,  it 
fhall  be  only  of  a  moiety  of  all  his  lands.  JR. 
^on.  87. 

So,  in  fcire  facias  againft  an  heir,  for  he  is 
charged  as  terienant  Cro.  Car.  296,  313. 

And  the  plaintiff  fhall  have  his  election  to 
take  judgment  againft  him,  as  for  his  proper 
debt  of  the  moiety,  or  to  take  judgment  of 
all  the  lands,  which  he  has  by  defcent, 
R.  Jon.  88.  2  Rol.  71.  /.  ulf  &  L  la.  D. 
Pof&.iss. 

Yet  if  he  takes  judgment  for  the  lands 
which  defcended,  it  will  be  error,  if  it  does 
not  appear  to  be  by  plaintiff's  affent.  R» 
2  Rol.  yi.  L  20. 

Tho'  it  is  found  by  the  jury,  who  find 
the  iflue,  or  by  writ  of  inquiry,  that  he  has 
lands  by  defcent.     R.  2  Rof.  71.  A  30. 

Yet  in  a  Jcire  facias  upon  a  judgment,  or 
recognizance,  againft  an  heir,  if  he  pleads  a 
falfe  plea,  the  judgment  (hall  be  fpecial 
againft  him  for  afiets  which  defcended.  Dj. 
81.  in  Marg.  R.  Jon.  87.  Can  A.  93.  Fide 
Jupra. 

In  debt  againft  an  heir  upon  a  deed  of  his 
anccftor,  who  pleads  non  eJifaStum^  and  it  is 
found  falfe;  the  judgment  fliall  be  only  for 
aftets  which  defcended  ;  for  it  was  not  falfe 
in  his  own  knowledge.     R.  Cro.  Car.  437. 

So 
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•  So  hy  the  Jlaf.  if  Car.  l.  c.  3,  (which 
makes  a  truft  in  fee-fimples  and  alfo  an  eftate 
pur  autre  vie^  which  comes  to  the  heir  as  a 
fpecial  occupant^  afTets  in  the  hands  of  the 
heir,)  no  heir,  who  becomes  chargeable  by 
that  af):,  /hall  by  reafon  of  any  kind  of  plea, 
confefHon,  or  nient  dedire^  be  chargeable  to 
pay  out  of  his  own  eHiate. 

So  by  X\itfiat.i^ ^  fF.  &  M.  c.  14.  If 
the  defendant  ph^ds  riefjs  per  difcent  the  day 
of  the  original  or  bill  filed,  the  plaintiff  may 
reply  aJfetSj  before  the  original  \  and  if  it  is 
found  for  the  plaintiff,  the  jury  (hall  inquire 
of  the  value  of  the  lands  dcfcended,  and 
thereupon  judgment  and  execution  (hall  be 
awarded. 

'6.  Execution^ 

Execution  (hall  be  againfl  the  heir  for  the 
whole  of  the  land  defcended.  And,  if  land 
defcends  to  the  elded  fon,  and  other  land, 
being  of  the  nature  of  Borough  EngliJJ;)^  de- 
fcends to  the  youngeft,  the  whole  lliall  be 
taken  in  execution. 

So,  if  land  defcends  as  well  on  the  part  of 
the  mother  as  on  the  part  of  the  father,  the 
whole  (hall  be  taken,  5  Com.  Dig.  188.  As 
to  the  laft.     3  Co,  14.  a.  Jon.  88. 

So,if  land  defcends  io  parceners,  the  whole 
(hall  be  taken.  5  Com.  Dig^  J  88.  So,  if 
land  of  the  nature  of  gavtlkind  defcends. 
Jon.  88. 

And  if  execution  be  fued  againft  one  foa 
or  daughter  only,   it  may  be  avciued  by fcire 

Vol.  II.  E  e  Jacias^. 
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facias^  6f ,  audit d  querela ;    for  all  the  heir* 
ought  to  be  corttribatory.     ;?  Co.  13 

If  there  be  an  adtion  again  ft  an  heir  by  A. 
and.afterward^  another  aAion  by  B.  Who  has 
judgment  firft,  he  {hall  have  execution  prior 
to  A.  t\io  he  obtain  judgment  afterwards. 
I  Mod.  253. 

If  there  be  an  a6ion  againft  an  heir^  and 
judgment  thereon,  the  execution  fhall  be  of 
the  land  in  his  hands,  which  defcen'ded,  thb' 
he  has  paid  to  other  creditors  to  the  value  of 
the  land,  in  his  hands.  Kei/'W.  6^.  b.  For, 
he  ought  to  have  pleaded  the  payment. 

But  if  there  be  judgment  againft  the  an- 
ceftor,  who  afterwards  aliens  part,  and  dies, 
and  execution  be  fued  againft  the  heir  only,  it 
is  well ;  for  he  fhall  not  have  contribution 
againft  the  alienee^     R.  3^C^.  12.  b.  • 

So,  if  there  be  judgment  againft  an  heir 
on  nil  dicit^  the  plaintiff  (hall  not  have  a 
capias  ad fatisfaciendum  againft  him  ;  for  it  is 
not  his  proper  debt.  Dy.  81.  tf.  R.  cont. 
Cro.  El.  692.  So,  if  judgment- be  againft 
him,  on,  nonfum  informatus.  Dy.  %\.  a.  in 
niarg. 

What  lands  are  aflets  in  the  hands  of  the 
heir.     Vide  i  Com.  Dig.  TCit.  AJfets  (A.) 
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PROCEEDING    and    PLEADING,   &c. 

in  ACTIONSby  and  againft  HUSBAND 

and  WIFE. 

J.  In  what  ASiions  Hujband  and  Wife  ought 

to  join. 

In  all  aftions  real  for  the  lands  of  the 
wife,  the  hufband  and  wife  ought  to  join. 
So,  in  a  right  of  ward. 

So,  in  adlions  perfonal,  for  a  cbofe  in  aC'^ 
tion^  due  to  the  wife  before  coverture,  they  < 
ought  to  join  :  As,  in  debt  upon  a  bond,  or 
fpecialty  made  to  the  wife  before  coverture. 
&o,  debt  for  rent,  upon  a  leafe  for  years  due 
before'  the  coverture.  Or,  upon  a  leafe  for 
life. 

So,  in  an  avowry  for  rent  upon  a  leafe  for 
life,  or  years,  before  coverture. 

So,  in  debt  for  rent  upon  a  leafe  at  will  by 
the  wife,  before  coverture. 

So,   in  trover y  upon  a  convcrfion   of  the 

goods  of  the  wife,    before  coverture.      In 

ajfutnpjit^   upon  a  promife  to  the  wife  before 

coverture.  Or,  for  the  labour  of  the  wife  dum 

Jola. 

In  an  aftion  upon  the  cafe,  for  flopping  a 
\vay  to  the  wife's  clofe,  before  marriage. 

So,  in  debt  for  arrearages  upon  an  ac- 
count, found  before  auditors  afligned  by 
the  hufband  and  wife  to  the  receiver  of  the 
wife. 

So  they  ought  to  join  in  a^lions,  which 
arife  during  the  coverture,  if  the  wife  might 

E  c    2  have 
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have  an  aftion  for  the  fame  caufe,  if  (he  fur- 
vive.  As,  in  detinue  of  charters  of  the  wife's 
inheritance.  In  trover ,  for  a  deed  of  rent- 
charge  granted  to  the  wife  dum  fola^  the'  it 
was  loft  after  the  coverture.  In  an  adion 
upon  \ht  fiat.  8  H.  6.  c.  9.  for  a  forcible  en- 
try, or  detainer.  In  covenant  as  affignees  of 
B.  upon  a  covenant  to  4iiake  affurance  to  £. 
his  heirs  and  ajpgns.  i  Rol.  348.  /•  25*  yon* 
496,7. 

Or,  upon  other  covenant  as  af&gnees^ 
where  the  affignment  is  to  both. 

So  the  hufband  and  wife  ought  to  join  in 
wafte,  upon  a  leafe  for  years  by  the  hufband 
and  "wife,  feifed  in  right  of  his  wife. 

So  for  a  perfbnal  wrong  to  the  wife,  the 
hufband  and  wife  ought  to  join  :  As,  for  a 
battery  of  the  wife.  Or,  falfe  imprifonment 
of  the  wife. 

Tho'  a  thing  be  added  by  way  of  aggrava- 
tion, which.goes  only  to  the  damage  of  the 
hufband  :  As,  if  it  be  added,  l^bat  the  buji^ 
nefs  of  the  hufband  remained  undone,  i  Com. 
Dig.  575.  for  the  laft  point  cites  R.   1  Salk. 

But  with  due  fubmiffion,nothing  to  the  ac- 
tual damage  of  the  hufband  ougnt  to  be  al- 
ledged,  or  if  alledged,  it  ought  not  to  be 
proved ;  fuch  as  tearing  the  cloaths,  or  ex- 
pences  in  curing  of  wounds,  nurfing,  &c.  bc- 
caufe  if  the  hufband  choofes  to  fue  for  that, 
he  ought  to  fue  alone,  the  damage  being  to 
him  only ;  and  where  fuch  inatters  are  flatc4 
in  a  declaration  at  the  fuit  of  hufband*  and 

wife. 
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ivifc,  the  jury  ought  to  find  their  verdidl.  For 
the  battery  of  the  wife  only. 

Hufband  and  wife  ought  to  join*  in  an  ac« 
tion  on  the  cafe,  for  malicioufly  indidling  the 
wife.     yon.  440.     Fide  poji.  Div.  III. 

So^  in  an  adtion  for  a  thing  due  to  the  wife 
in  autre  droits  they  ought  to  join  :  as,  if 
they  fue  for  a  debt,  &c.  to  the  wife,  as  exe- 
cutrix, or  adminiftratrix. 

So,  if  a  debt  to  the  wife's  teftator  be  paid 
to  A.  for  the  wife,  without  an  exprefs  di- 
redion  of  thehu(band,  they  ought  to  join  in 
an  action  againfl  A.  and  the  hufband  alone 
cannot  fue  for  aioney  received  to  his  ofe*  R. 
1  Salk.  382. 

If  it  be  referred  to  a  mafter  in  Chancery  to 
take  an  account  of  what  is  due  to  hufband 
and  wife,  who  reports  the  fum  due,  and  ap- 
points it  to  be  paid  to  the  hufband,  and  the 
defendant  is  committed  for  non-payniient, 
andefcapes;  the  hufband  and  wife  may  joia 
in  an  acflion  againfl  the  warden.     Stra.  726. 

In  trefpafs,  for  treading  down  thegrafs  of 
the  inheritance  of  the  wife.     Bunb.  277. 

lifeme  covert  hath  a  mill,  and  one  agrees 
with  hufband  and  wife  to  grind  all  his  cora 
at  this  mill,  under  penalty  to  be  paid  by  of* 
fender  to  offended  5  they  mufl  join,  for  the 
adion  would  furvivc  to  her.     1^/^224. 

The  hufbands  fliould  be  joined  in  an  a£tion, 
to  afTert  the  right  and  interefl  of  their  wives, 
as  the  dippers  at  TunBridge^weHs^  againfl  one 
who  diflurbs  them  in  their  employment* 
?/^/^.  414. 

Ee3  If 
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If  a  woman  fue$  or  is  fued  alone,  when  (he 
18  covert^  or  a  hufband,  when  the  wife  ought 
to  join  or  b^  joined,  the  writ  /hall  phate. 

In  an  adion  by  hufband  and  wife,  it  is 
good,  if  the  hufband  and  wife  appear  in  pro^ 
per  perfon ;  for  though  the  hufband  has  no 
privilege  when  his  wife  is  joined,  yet  any 
one  may  fup  in  perfon.     JR.  Cro.  EL  537. 

If  hufband  and  wife,  feifed  for  their  lives,. 
and  to  the  heits  of  the  hufband,  alledge  a 
prefcription  in  both  j  for  though  (he  has  only 
for  life,  fhe  was  feized  jointly  with  her  huf- 
band who  had  theyjr^.     R.  Cro.  EL  112. 

So,  in  ajfumpfit  by  hufband  and  wife  as  ad- 
minidratrix,  the  declaration  may  fay,  that 
the  money  was  had  and  received  to  the  ufc 
of  the  aforefaid  hufband  and  wife  as  admini-- 
firatrix.     R.  4  Mod.  376. 

So,  it  is  fufiicient  to  fay,  to  anfwer  to 
hufband  and  wife,  to  wkom  adminiftration 
was  granted,  for,  to  whom  refers  to  the  wife, 
who  was  lafl  named.     R.  Lat.  212. 

If  the  declaration  alledgcs  a  fei£ln  in  right 
of  the  wife,  it  ought  to  alledge,  that  both 
are  feifed  (and  not  the  hufband  only)  in  right 
of  the  wife.  And  if  the  feifin  is  for  the.ljife 
of  the  wife,  it  ought  regularly  to  be  averred, 
that  the  wife  is  alive.     5  Com.  Dig.  167. 

But,  a  declaration  by  the  hulband  and  wife, 
is  not  good,  if  it  alledges,  that  the  hufbgpd 
and  wife,  were  poflefled  of  the  goods,  &c. 
in  trover.     Semb.  i  Salk.  114. 

So,  if  in  trefpafs  it  alledges  battery  of  bQth, 
for  the  wife  ought  not  to  be  joined  for  a  bat-r. 
tcry  of  the  hufband.     i  RoLj'ii.  L  10. 

But, 
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But,  upon  not  guilty  pleaded^  you  may 
give  in  evidence  the  battery  of  tlie  wife,  and 
the  jury  may  find  damages  for  that  battery, 
and  the  defendant  not  guilty,  as  to  the  bat- 
tery on  the  hufband,  and  no  evidence  ought 
to  be  given  of  it. 

If  in  breach  it  be  alledgcd,  that  he  did  not 
execute  to  the  wife  whilft  fole,  nor  to  the 
hufband  and  wife  fince  marriage,  without 
faying,  or  to  either  of  them,  is  bad.  R.  Lut. 
415.  Sp,  if  in  U^ip^k^aJJumpJit^^c.  uhere  tic 
wife  need  not  join,  it  is  alledgcd  to  their  da- 
mage. So,  djjumpjit  tor  money  lent  by  huf- 
band and  wife,to  /i6^/V  damage.  If, in  trover, 
the  converfion  is  alledgcrd  to  /i6^/r  damage. 

Yet,  in  trcfpafs,  quare  claufumf regit ^  and 
their  herbage  thereof  coming,  &c.  is  good ; 
for  as  they  may  join  in  a  claufum  f regit ^  fo 
they  may  in  the  profits  thereof. 

So,  where  the  adion  furvives,  they  may 
declare  to  their  damage. 

Soj  in  trefpafs  by  hu{band  and  wife  for 
the  battery  of  the  wife,  and  other  wrongs  to 
them  did^  is  good. 

A  defe<5l  in  a  declaration  by  hufband  and 
wife  may  be  aided  by  verdidl.  5  Com.  Dig. 
167,  8.  As  to  the  laft  point.  Fide  A^ion, 
Div .  FL 

In  a(3:ion  for  a  demand  not  accruing  to  the 
wife,  dumfola^  wife  only  takon  in  execution 
for  cofts,  fliall  be  difchargcd,     Bamn^  207. 

//.  In  what  the  Hufband Jhallfue  alone.  ' 

Where  the  wife  cannot  have  an  adlion    for 
^thc  fame  caufe,  if  ^e  furvive  her  hufband 

£  c  4  the 
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the  adion  fhall  be  by  the  hufband  alone.  As, 
in  an  indebitatus  ajfumpjit  for  the  labour,  &c. 
of  the  wife  during  the  coverture.  In  an  inde-- 
bitatus  ajfumpjit^  upon  any  promifc  to  the 
wife  after  coverture^  Videpoji.  Div.  HI.  In 
an  ajjumpjit  to  the  hufband,  in  confideratioa 
of  forbearance,  Gfr.  to  pay  a  debt  due  to  the 
wife  before  thecoverture.     Vide  infra. 

So,  in  an  aftion  upon  the  cafe  for  difturb*- 
ing  him  in  his  common,  which  he  has  in 
right  of  his  wife.     Vide  pofi.  Div.  III. 

In  adion  upon  the  cafe  for  words  fpoken 
of  the  wife,  by  which  the  hufband  has  fpe- 
cial  damage.  In  an  aflrion  upon  the  cafe  for 
a  battery  of  the  wife,  whereby  he  loft  her 
fellowfhip  and  affiflancc.  Or,  for  carrying 
^way  the  wife,  whereby,  S'r. 

In  debt  upon  a  bond  made  to  the  wife  after 
coverture.     Vide poji^  Div.  III., 

In  covenant  to  hufband  and  wife,  by  in- 
denture between  them  of  the  one  part,  and 
^.  of  the  other  part;  and  may  declare  upon 
a  covenant  to  himfclf. 

So,  in  trefpafs,  for  a  trefpafs  done  upon 
his  wife's  land,  during  the  coverture,    i  Com^ 

Vig\  576. 

In  the  lafl  cafe,  trefpafs  is  a  pojfejfory  ac- 
tion, and  it  does  not  fignify  to  whom  the 
land  belongs, 

In  trefpafs  for  taking  charters  of  his  wife*s 
inheritancJe.     r  RoL  347.  /.  32. 

In  an  adion  upon  "Catjiat.  5  JR.  2.^.  i.  C. 
?,  Videpoji.  Div.  III. 

la 
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In  trover,  &c.  for  tithes  fevered  from  the 
nine  parts,  which  belong  to  the  wife's  rec- 
.tory.     Jon.  325. 

•^    So,  in  a  guare  impedit,  upon  an  avoidance 
during  the  coverture. 

So»  in  debt  for  rent»  upon  a  leafe  Jby  the 
hufband  and  wife  after  the  term  expires.  So, 
ia  debt,  for  rent  incurred  during  the  cover-- 
ture,  upon  a  demife  by  the  hufband  of  land, 
which  he  has  in  right  of  his  wife,  though  the 
term  continues.  Videpoji.  Dh\  IIL  So,  if 
the  demife  was  by  the  hufband  and  wife. 
So,  if  the  reverfion  after  a  leafe  made,  was 
granted  to  hufband  and  wife. 
.  So,  an  njfumpfit  lies  by  the  hufband  alone, 
upon  a  promife  to  him,  in  confideration  of 
forbearance,  to  pay  a  debt  due  to  his  wife  as 
executrix. 

In  an  adion  upon  the  cafe  for  malicioufly 
inditing  hufband  and  wife;  for  the  wife 
ought  not  to  join  for  indidtin^  her  hufband^ 
I  Com.  JD/^.  576,  7. 

Jn  trefpafs  by  the  hufband  for  breaking  and 
entering  his  hpufe,  and  beating  his  wife;  the 
breaking  and  entering  the  houfe,  is  the  caufe 
of  aftion,  and  the  beating  the  wife  is  well 
joined  in  (he  declaration  to  aggravate  da« 
mages.     Stra.  61. 

;  In  trefpafs  by  hufband,  for  entering  his 
hou(e,  and  keeping  him  out,  and  taking  his 
roods  to  the  value,  &c.  and  for  that  he  af- 
[aulted  and  beat  his  wife,  and  took  her  goods 
to  the  value,  &c.  ad  dam.  joo/.  and  100  A 
damages  given,  held  good.     Fort.  377. 

The 
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The  huftand  may  fue  alone  for  the  malici^ 
cus  profecution  of  his  wife,  whereby  they 
both  were  fcandalized,and  he  put  to  expence. 
Stra.  977.     B.  R.  H.  54, 

# 

HI.  In  what  the  Hujband  may  fue  alone ^  or 

join  with  bis  Wife. 

In  a£}ions  for  a  profit  incurred  during  the 
coverture,  to  the  hulband  in  right  of  hiis 
wife,  the  hufband  may  fue  alone,  or  join 
with  his  wife. 

An  avowry  for  rent  of  land,  which   the 
hulband  has  in  right  of  his  wife,  incurred 
during  the   coverture,  may  be  by  the  huf- 
band and  wife.    Or,  it  may  be  by  the  hufband 
alone. 

So  covenant  againjl  a  leflee  for  years,  for 
not  repairing  during  the  coverture,  where 
the  revcrfion  is  granted  to  hufband  and  wife, 
may  be  by  the  hufband  alone.  Or,  by  the 
Jiufband  and  wife,      i  Com.  Dig.  C77, 

So,  an  adtion  upon  the  cafe  for  cutting 
down  trees,  the  lops  of  which  were  referved 
to  the  wife  for  her  life,  may  be  by  the  huf- 
band alone.  Semb.  Cro.  Car.  438.  Fide  infra. 
Or,  by  the  hufband  and  wife.     Ibid. 

So,  in  debt  upon  xhtjiat.  2  Ed.  6.  c.  13. 
for  not  fetting  out  tithes  upon  the  land, 
which  the  hufband  has  in  right  of  his  wife, 
they  may  join.  Or,  the  hufbaad  alone  may 
fue. 

So,  in  adlion  for  a  tort^  which  prejudices 
a  remady  by  hufband  and  wife,  the  hufband 
may  fue  alone,    or  they  may  join :  As,  in 

'    refcout 
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rtfcous  foradlftrefs  of  a  rent-charge  due  be* 
fore  the  coverture,  the  huiband  alone  may 
fue;  for  it  is  a  wrong  to  hixn.  Or,  they 
may  join. 

So,  in  an  aftion  fqr  champerty,  or  main- 
tenance in  a  fuit  agalnfl:  the  hulband  and  wife, 
the  hufhand  alone  may  fue.  Or,  they  may 
join. 

So,  ther?  may  be  Tifcire  facias^  by  the  buf- 
band  alone,  upon  a  judgment  for  damages  by 
the  huftand  and  wife. 

So,  if  the  caufe  of  adion  be  only  com-* 
menced  before  coverture,  and  compleated 
afterwards,  the  hufband  alone  may  fue,  or 
the  huftand  and  wife  may  join:  As,  in  tro^ 
ver,  where  the  goods  were  loft:  before  mar- 
riage, and  the  converfion  was  after,  they 
may  join.     Or,  the  hufband  may  fue  done. 

So,  if  a  woman  leafe  for  years,  rendring 
rent,  and  afterwards  marry,  the  hufband  and 
wife  may  fue  for  rent  due  after  the  coverture, 
or  the  hufband  alone  fhall  have  debt  for  it. 

So,  where  the  wife  is  the  meritorious  cauf& 
of  adiion,  the  hufband  alone  may  fue,  or  the 
hufband  and  wife  may  join,  though  damages 
only  are  recovered:  As,  in  ajfumpjit  to  the 
wife  after  coverture  for  a  cure,  the  hufband 
and  wife  may  joih.  Or,  the  huiband  may 
fue  alone.     Vide  ante^  Div.  11. 

So,  upon  a  promife  to  pay  8  /•  per  annum 
to  the  hufband  and  wife  during  coverture, 
they  may  join.  Or,  the  hufband  alone  may 
fue. 


So, 
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So,  upon  a  bond  to  the  hqfband  and  wife 
after  coverture,  or  to  zf erne  covert  byherfelf, 
they  may  join.  Or,  the  hufband  alone  may 
fue.     Vide  ante ^  Div.  II. 

So,  if  there  be  an  award  to  pay  fo  much 
money  to  the  hufband,  and  fo  much  to  his 
wife,  they  may  join  for  the  money  awarded 
to  the  wife.  Or,  the  hufband  alone  may 
fue.     1  Com.  Dig.  ^yj,  8. 

But,  it  will  be  more  eligible  for  the  huf- 
band alone  to  fue,  as  he  may  then  recover 
both  fums  in  one  action. 

In  an  adion  for  a  tort  during  the  coverture, 
if  it  may  be  to  the  damage  of  the  wife,  if 
ihe  furvive,  as  well  as  of  the  hufband,  they 
may  join,  or  the  hufband  fhall  fue  alone :  As, 
in  trefpafs  for  cutting  down  trees  upon  the 
land  of  the  wife,  the  hufband  and  wife  may 
join.  Vide  Jupra.  Or,  the  hufband  alone 
may  fue. 

In  an  adion  upon  the  Ji.  5  R.  2.  c.  8,  for 
entry  into  the  wife's  land,  they  may  join. 
Or,  the  hufband  alone  may  fue.  Vtde  ante^ 
Div.  II. 

So,  in  an  adion  upon  the  cafe  for  flopping 
a  way  to  the  wife's  land,  they  may  join.  Or, 
for  inclofing  land  in  which  the  wife  hath  a 
'common.  Or,  for  not  grinding  at  the  wife's 
mill.  Or,  in  thefe  cafes  of  flopping  the 
way,  inclofing  the  common,  or  not  grinding 
at  a  mill,  the  hufband  alone  may  fue.  Vide 
ante^  Div.  IJ.     1  Com.  Dig.  578. 

So,  in  a  daujum  f regit  upon  the  wife's 
land,    they    may  join.      Dub.  2  Vent.  195. 

Or, 
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Or,  the  hufband  may  fue  alone.  2  Fent^ 
195,     Vide  ante ^  Div.  II. 

So,  for  a  wrong  founded  upon  one  intird 
record  againft  both,  they  may  join,  or  the 
hufband  alone  (hall  fue :  As,  in  an  adtion.uponi 
the  cafe  in  nature  of  a  confpiracy,  for  mali^ 
cloufly  indicting  hufband  and  wife,  they 
may  join.  PerCroke,  Cro.Car.  ^^7,.  jfon^ 
440.  Or,  the  hufband  alone  fhall  have  the 
diftion.     Semb.  Cro.  Car.  553. 

This  I  take  it  for  granted  is  law. 

So,  for  a  malicious  prefentment  in  the  fpif 
ritual  court.     Semb.  2  Cro.  355. 

In  an  adtion  of  covenant,  for  nourpayment 
of  rent  of  land,  the  inheritance  of  the  wife, 
they  may  or  may  not  join,  at  their  ele<3:ion. 
Stra.  229. 

IF.  What  Anions  pall  be  agawji  Hufband 

and  Wife. 

Anions  real,  for  the  land  of  the  wife  ought 
to  be  againfl  the  hufband  and  wife. 

So,  debt  for  rent  upon  a  leafe  for  life,  or 
years,  made  to  hufband  and  wife,  fhall  be 
againfl  both. 

So,  an  ^dtion  for  a  tort^  done  by  the  wife 
after  marriage,  Ihall  be  againfl  hufband  and 
wife :  As,  trover  upon  a  convcrfion  by  the 
adt  of  tht  feme  covert  only. 

An  adion,  which  charges  the  hufband  for 
an  adt  of  his  wife,  done  before  coverture, 
fhall  be  againd  both:  As,  trover  upon  a 
cgnvcrfion  by  th«  wife  before  marriage     Or, 

I  detinue 


r  430  1 

dtttnue  for  goods  taken  by   the  wife  before 
coverture. 

So,  debt  for  rent,  upon  a  leafe  at  will  to 
the  wife,  ium  fola.  Or,  upon  a  Icafc  for 
years,  where  the  rent  incurred  before  cover- 
ture. 

But,  an  action  for  a  tort^  done  by  the  huf- 
band  and  wife  jointly,  fhall  be  againft  the 
hufband  alone ;  for  the  whole  fhall  be  in- 
tended to  be  the  aft  of  the  huiband  :  As, 
trover  of  goods,  and  convcrfion  to'  their  ufe. 
Vide  infra.  In  this  cafe,  the  convcrfion  is 
the  gift  of  the  adlion. 

So,  an  aftion  upon  an  ajfumpjit  by  hufband 
and  wife,  againft  both,  is  bad  ;  for  quoad  the 
wife,  the  promife  is  void.  Though  it  be 
for  veftments  bought  by  the  wife.. 

So,  debt  lies  againfl  the  hufband  alone, 
for  rent  incurred  during  the  coverture,  upon 
a  leafe  to  the  wife,  dum  fola.  Or,  upon  a 
leafe  which  the  wife  hath  as  executrix,  or 
adminiftratrix. 

If  an  aftion  be  brought  by,  or  againft  huf- 
band  and  wife,  where  it  ought  to  be  by,  or 
againft  thehufband  alone,  it  will  be  error, 
or  it  may  be  moved  in  arreft  of  judgment. 

So,  if  it  be  by  hulband  and  wife,  for  a 
matter  in  which  they  ought  to  join,  and  alfa 
for  a  matter  for  which  the  hu{b#nd  ought  to 
fue  alone.     Vide  jiSlion,  Dh.  VI. 

If  there  be  an  aftion  by  hufband  and  wife, 
for  a  battery  of  both,  (which  would  be  bad, 
for  the  wife  cannot  join  for  the  battery  of  the 
h  ifband,)  and  as  to  the  hufband,  the  defen^ 
dant  is  found  not  gui/ty,  it  will  be  good. 

2  So 
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So^  if  the  damages  are  found  feveral  for 
the  battery  of  the  hufband,  and  the  battery 
of  the  wife,  and  the  bufband  releafe  the  d^ 
mages  for  his  own  battery. 

So,  if  there  be  an  adion  by  huAand  and 
wife  for  a  battery  of  the  wife,  and  taking  the 
veftm^nts,  or  goods  of  the  bufband  with  her, 
and  the  defendant  is  found  not  guiliy  of  tak- 
ing the,  goods.  Vide  ASlkn^  Div.  VI.    i  Com. 

^ig*  S79p  8o. 

If  bufband  and  wife  are  arrefled  for  a  debt 
of  the  wife  dumfola^  both  put  in  bail  above, 
and  both  are  rendered  in  discharge,  fhe  fhali 
be  difcharged  on  fuperfedeas  on  common  ap- 
pearance.    Barnes 9  96. 

In  an  adlion  againfl  bufband  and  wife,  the 
bufband  fhall  give  bail  for  himfelf  and  his 
wife.  In  debt,  the  &6tion  ought  to  be  a- 
gainfl  them  in  the  debet  and  detinetf  though 
it  be  for  the  debt  of  the  wife,  dumfola. 

A  declaration  againfl  bufband  and  wife,  is 
bad,  if  the  proCefs  was  againd  the  hufband 
alone.  If  the  converfion  be  alledged  to  tAeir 
ufe.     Sed  infra. 

Yet,  a  fuggeftion  of  a  devafiavit  by  hus- 
band and  wife  executrix,  that  they  waited 
and  converted  to  their  ufe,  is  good ;  for  the 
word  wajled  is  the  only  material  word,  and 
that  both  may  do.     5  Com.  Dig.  168. 

Trefpafs  againfl  hufband  and  wife  for  tak- 
ing goods,  is  good,  though  the  converfion  is 
laid  to  be  to  their  ufe;  for  the  converfion  it 
not  the  gift  of  the  adion,  as  in  trover.  Andr^ 
242. 

If 


If  hufband  and'  wife  are  arrefted  forlier 
debt,  wbilft  fole,  (be  (hall  be  difcbarged, 
-and  he  lie^  until  he  puts  in  bail  for  both; 
Stra.  1272. 

P/ea,  &c; 

In  action  againfl:  hufband  and  wife,  both 
ought  to  join  in  plea,  and  therefore,  if  the 
wife  alone  comes  and  pleads,  there  (hall  be  a 
repleiader.  So,  if  the  entry  be  that  the  huf- 
band and  wife  come  and  defend  the  force  and 
injury,  &c.  And  the  aforefaid  wife  fays, 
j(he  is  not  guilty  thereof.  Though  the  tort 
be  fuppofcd  by  the  wife  only :  As,  in  bat- 
tery againH:  hufband  and  wife,  for  a  battery 
by  the  wife. 

So,  in  ajfutnpjit  againft  hu(band  and  wife, 
upon  a  promife  of  the  wife,  dum  fola.  So, 
in  an  adion  for  words  fpoken  by  the  wife 
only. 

So,  in  battery  againft  the  hufband  and  wife 
and  others,  if  the  wife  and  others  plead,  not 
guilty^  and  the  huftand,  fon  ajfault,  it  will 
be  bad.  5  Com.  Dig.  168.  as  to  lafl  point, 
cites.  R.  I  Brown/.  197.  It  was,  becaufe 
the  wife  pleaded,  without  the  hulband. 

So,  in  battery  againft  hufband  and  wife,  if 
the  hufband  juftifies  in  aid  of  his  wife,  and 
the  wife  only  pleads,  y&;7  ajjaulty  it  is  bad. 
Com.  Dig.  Ibid,  cites,  R.  2  Cro.  239.  The 
feme  cannot  plead  by  herfelf* 

So,  they  ought  to  join  in  the  averment, 
and  this  they  are  ready  to  verify.  Semb. 
Cro.  Car.  594. 

But 
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But,  where  the  tort  is  fuppofcd  by  the 
wife  alone,  tho'  both  join  in  pleading;  yet  the 
iflue  ought  to  be,  that  the  wife  is  not  guilty, 
and  therefore,  in  trover  upon  a  converfion  by 
the  wife,  if  the  hufband  and  wife  plead  that 
they  are  not  guilty,  it  is  bad,  and  a  repleader 
fhall  be  awarded,  for  it  ought  to  be  that  Jhc 
is  not  guilty. 

Yet  in  debtagainft  them,  they  may  plead 
that  they  owe  nothing. 

If  the  verdift  finds  that  the  wife  alone  is 
guilty,  it  aids  the  plea. 

In  an  adtion  againft  hufband  and  wife,  if 
it  be  only  for  the  wife's  ad:,  and  (he  is  found 
guilty,  both  (hall  be  in  mijericordia  :  As,  for 
words  by  the  wife.  In  trover  for  a  conver- 
fion fippofed  by  the  wife. 

So,  if  the  wife  is  executrix,  or  adminiftra- 
trix,  and  there  is  judgment  de  bonis  tejiatoris 
Jt^  &c.  etji  non,  tunc  cujiag  de  bonis fuis  pro-^ 
priis^  tho'  properly  the  wife  has  no  goods  ; 
for  (he  will  be  liable  after  the  death  of  her 
hufband.     5  C^w.  ZJ/g".  168,9. 

The  court  cannot  give  leave  to  the  wife  to 
plead  feparately  from  her  hufband,  even 
where  her  eftate  is  fettled  on  her,  and  cpn- 
firmed  by  order  of  the  Houfe  of  Lords  to  her 
feparate  ufe,  fubjeft  to  demands  on  the  huf- 
band on  her  account,  (he  mufl .  plead  in  the 
name  of  hufband  and  wife,  and  if  he  dif- 
avows,  enforce  the  order  of  the  Lords.  B. 
R.  H.  1 01. 

li  A.  and  B.  are  fued  as  hufband  and  wife, 

ji.  cannot  plead  ne  unques  accouple  en  loyal ma-^ 

trimony,  for  the  legality  of  marriage  is   not 

Vol.  n.  F  f  triable 


triable  in  pcrfonal  aftions,  bccaufe  a  hiiflf^nd 
^^jT^^^^  is  liable  to  his  wife's  debts*     jdndr^ 

227. 

In  trover^  if  there  18  judgment  and  ekecu-^ 
tion  againd  both,  the  courti;?ill  not  diTcharge 
the  wife,  unlefs  there  is  fraud  and  coUufion 
between  plaintiff  and  the  hufband  to  keep 
her  in  cuftody.     Stra.  J 167. 

So  in  battery  by  defendant's  wife,  of  plain- 
tifFs  wife,  the  court  will  not  difcharge  the 
wife,  who,  only,  is  in  execution,  if  it  appears 
there  is  no  defign  to  fcreen  the  hufbaod. 
Str^.  1237.     Wilf  149. 

If  hufband  and  wife  are  taken  in  exccu« 
tion,  the  wife  cannot  be  difcharged.  EarneSf 
203. 

F.  What  ABians  the  Hujband  Jhall  have  by 

his  furviving. 

If  zfeme  covert  die,  and  the  hufband  (tH'' 
vive,  he  (hall  have  an  a(ftion  for  any  thing 
incurred  during  the  coverture  :  As;  the  huf- 
band fhall  have  debt  after  his  Wife'^s  death; 
for  rent  incurred  to  the  wife  during  cover- 
ture.   *i  Rol.  352.  /.  5. 

So,  if  fhfe  wife  had  a  manor,  this  hufband, 
after  her  death,  (hall  have  debt  for  a  relief» 
which  fell  during  the  coverture.    Ibid. I.  if. 

So,  ifthcv^^ife  hath  judgment  dunr  fik, 
and  thereupon  the  hufband  and  wife  foe  out 
zfcirefaciasy  arid  have  judgment,  bat  before 
execution  the  wife  dies,,  the  ^fband,  ^ho 
furvives,  fhall  have  a  fciri  facias  upon  it. 
R.  I  Sdlk.  1 16.  Sjtin.  682.  So  the  hufband 
alone  may  have  debt  Upon-it.     3  Mod.  189: 


i 
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.Sp^  by  the  Jiat.yi   JI.  8,  c.   37,  If  the. 
Wife  hath  a  rent-charge  fof  life,  which  is  ih' 
arrcar  before,  and  after  thccovcrture,  the  huf- 
band  furviving  fhall  have  debt  for  all  the  ar- 
rears.    R.  I  An  dr.  47. 
-  But,  if  hulband  and  wife  recover  judg-  ' 
ment  in  debt,  in  right  of  the  wife,  as  exe- 
cutrix to  A.  and  the  wife  dies  ;  the  hulband 
fliall  not  have  execution  upon  this  judgment, 
tho'  he  be  privy ;  for  the  debt  belongs  to  the 
fucceeding  executor,  or  adminiftrator  of -^,  ^ 
R.  I  RoI.SSg.I.  10. 

yj.  Wh4t  the  Wife,  ifjhe  furvtves. 

If  hufband  aad  wife  recover  in  a  real  ac«, 
tloi),  in  right, of  the  wife,  and  the  hufband 
dies,  the  wife  fhall  h^ve  execution,  and  not» 
the  executor  of  the  huiband. 

.  So,  if  they  recover  in  a.  yuare  mpedit,  and 
theliuiband  dies,  the  wife  Hiall  have  the  writ. 
to  the  bifbop,  and  execution  for  the  damages. 
i^Ro/*  889.  /•  50* 

« So^  in  an  affife,  or  other  real  adion,  if  the  ^ 
hufband  and  wife  recover,   and  the  huiband  ^ 
dies ;  the  wife  (hall  have  execution  for  the 
damages,  as  well  as  for  the  land»     i  RqL  889. 
Ljd/ti  890.  /.  3. 

.  So  the  wife  furviviog  fhall  have  trefpafs,  . 
for  a  trefpafs  upon  her  land  during  the  cover- 
ture*    R.  Pai  313.     Or,  for  a  trefpafs,  part 
in  the  life  of  the  huiband,  part    afterwards* 

rf2  rn.what 
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FIL  What  Anions  Jljall  be  agalnji  the  Huf- 

band,  if  he/urvives. 

If  a  woman,  leffee  for  life,  takes  hufband, 
and  dies,  the  hulband  {hall  be  charged  for 
rent  incurred  during  the  coverture  ;  for  he 
takes  the  profits  of  the  land,  out  of  which 
the  rent,  iiflucs.  1  Rol.  351.  /.  35.  So  for 
rent  incurred  during  the  coverture,  upon  a 
leafe  for  years.     R.  Ray.  6.   i  Lev.  25. 

So,  if  the  hufband  after  the  death  of  his 
wife,  undertakes  to  pay  for  goods  fold  to  her 
as  ^jeme  fole  trader,  he  fhall  be  charged  ,-  for 
he  is  intitled  to  adminiflration.  i  Com.  Dig^ 
581  •  cites  R.  cont.  Show.  184.  And  I  am 
inclined  to  think  it  is  not  law. 

So,  if  the  hufband  and  wife,  upon  pay- 
ment of  a  fum  in  grofs,  undertake  to  dif- 
charge  an  annuity  to  the  wife,  and  the  wife 
die,  an  ajjumpjit  lies  upon  this  promife  againfl 
the  hufband  furviving.     R.  Pal.  312,  313. 

If  there  be  judgment  againfl  hufband  and 
wife  upon  a  bond  of  the  wife,  who  dies  be- 
fore execution  5  the  hufband  fliall  be  charged. 
Agr.  I  &id.  3^37.     Lut.6ji. 

•  So  if  there  be  judgment  againfl  an  hufband 
and  wife  executrix,  or  adminiflratrix,  upon  a 
deva/iavit  during  the  coverture,  and  the  wife 
dies,  the  hufband  fhall  be  charged.  Cro.  Car. 
519.     iJ,  I  6/^.337. 

If  there  be  judgment  againfl  the. wife  dum 
Jbla,  and  a  fcirejacias  upon  it  againfl   huf- 
band and  wife,  and  judgment,  but  before  ex- 
ecution the  wife  dies,  yet  zfcire facias  after- 
wards lies  afi^^"^  ^^^  hulland  who  furvivcs. 

R.  3 
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jR*  2  Mod.  i86.       I  Sa/i,  ii6.     Lut.  6ji. 
Cart  A.  30* 

Fill  Whatnot. 

The  hufband  (hall  not  be  charged  after  the 
death  of  his  wife,  for  a  debt  due  from  the 
wife  before  coverture;  for  it  was  only  in 
adtion. 

So,  tho'  there  is  judgraent  againft  a  woman 
dum  fda^  who  afterwards  takes  huiband  and 
dies,  the  hufband  fhall  not  be  charged  upon 
this  judgment.  . 

So,  if  there  be  judgment  againft  hufband 
and  wife,  as  executrix, '«^  de  bonis  tejiatoris^ 
and  upon  z  fieri  facias  thereupon,  the  fherifF 
returns  a  deva/iavit^  and  the  wife  dies  before 
judgment  againft  them  de  bonis  propriis,  the 
hufband  fhall  not  be  charged,  i  Com.  Dig. 
581,  cites,  as  to  the  laft  point.  Dub.  i  Rol. 
351.  /  ult.  Semb.  3  Mod.  189.  Etqu.de 
hoc  ?  Roll  fays  execution  may  iflue  againfl 
the  hufband. 

So,  if  2^  feme  executrix,  or  adminiftratrix, 
takes  hufband,  and  they  commit  a  devofiavit^ 
but  the  wife  dies  before  judgment  againfl 
them,  the  hufband  fhall  not  be  charged. 

So,  if  the- hufband  of  a  lefTee  for  life  does 
wafte,  and  the  wife  dies  before  a  recovery 
againft  them,  the  hufband  fhall  not  be  charg- 
ed. I  Com.  Dig.  5S1,  cites,  as  to  the  laft 
point.  I  Rol.  351.  /.  41.  D.  Lut.  674, 
cont.  10  H.  t.\l.  Sed  fu.  if  a  fpecial  adion 
upon  the  cafe,  in  nature  of  an  afiion  of  wafte, 
would-  not.  lieagainft  'him  ? 

F  f    ^  So 
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.  tSb,  if  tEere.be  judgmeat  againllhu{band  add 
wiiFc  as  executrix^  and  the  wife  dies^  debt  does 
not  lie  againft  the  hulband  upon  a  fuggeftion, 
that  he  converted  the  goods  of  the  teilator  to 
his  own  ufe,     R.  Lut.  674. 

.So,  if  there  be  a  decree  in  equity  againft 
Bufband  and  wife  executrix,  to  be  paid  oa^ 
cf  the  affcts  of  the  teftator,  and  the  wife  dies, 
there  fhall  be  no  execution  againft  the  huf- 
band,  without  reviving  againll  the  adoiini- 
ftrator  de  bonis  non,  &c.     2  Fer.  195. 

'PROCEEDING   AND   PLEADING  lU 
,  ACTIONS  BY   AND   AGAINST  A^f 

INFANT. 

« 

1.  In  an  ASiion  by  an  Infant. 
Mujl  fue  by  Guardian  ar  Procbein  Amy« 

If  an  acflion  be  commenced  by  an  infant, 
he  muft  fue  by  guardiaa  ov  procbein  any^  as 
the  court  pleafcs.  And  the  king  may  ap- 
point him  a  general  guardian.  So  he  may; 
appoint  him  two  or  three  to  be  guardians 
jointly  or  feverally,  or  to  appoint  others  ua-* 
der  them* 

A  procbein  amy  ihall  be  appointed  by  virtue 
c£l\\c  Jlat.  W.  2.  13  £^.  u  €.  15.  which 
cuia£ls,  that  if  an  in^^^,  who  would  fue^  beu 
eloigned  that  he  cannot  dip  fo  in  perfon,  his. 
pfochein  amy  may  be  admitted  to  fue  for  him*, 
2  Cro.  641.  and  was  appointed  before  in  ^ 
fife  by  iht  Jiat.  /T.  i .  c*  48. 

And  tjbis  f afe  extends  to  ^11  cafes,  where 
ah  infant  fues,  tho'  he  be  not  ^Joigne^^ 

So  , 
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t56,  lie  ought  to  appear  to  be  an  infant^  for 
if  he  fuesat  full  ageby  guardian  or  prochein 
cmy^  it  is  error. 

If  an  infant  fucs  or  defends  by  aguardian^ 
fuch  guardian  muft  haye  a  warrant.  And 
•therefore  fuch  guardian  muft  be  admitted  by 
the  court.  So  muft  a  prochein  amy.  But  a 
prochein  amy  need  not  have  a  warrant. 

If  he  fucs  by  guardian,  without  faying  ^y 
the  court  here  fpecially  admitted^  it  is  e.rror. 
And  the  defendant  need  not  plead  'till  the 
plaiutifFfhews  the  rule  for  his  admittance  by 
guardian  or  prochein  amy. 

If  the  court  appoints  a  guardian  for  an  in*- 
fant,  he  ought  to  be  in  perfon  in  court.  5 
Com.  Dig.  170,  I.  as  to  laft  point  cites  2 
Leo.  189.  Sedqu.  if  this  is  not  now  difpenfed 
with  ? 

If  he  has  not  a  guardian  by  focage,  &c.  the 
court  may  affign  an  officer  of  the  court  to  be 
guardian,  or  prcchein  amy  for  him. 

If  the  guardian  hyfocage^  or  by  teftament 
afis,  no  other  ftiall  be  affigned,  unlcfs  ho 
roilbehaves  himfelf.     5  Com.  Dig.  171. 

But,   if  the  declaration  fays,  by  the  couf^t 

specially  admitted^  it  is  fufficient,  tho'  there  be 

no  admiffion  on  the  roll.     R.  in  jB.  R.  where 

^there  are  many  precedents  ace.  which  make  the 

law  in  fuch  cafe.     4  Co.  53.  h.  for  itfliall  not 

l3e  error;  but  only  a   mifdemeanor    in  the 

'agent  employed  in  the  caufe.     P.  21  Car.  2. 

Pr.  Reg.  38.     So  in    C.  B.     R.i  Sid.  173. 

"Andif  there  was  an  admiffion,  tho'  no  entry 

'thereof  on  the  record,  it  ftiall  be  amended* 

'R.  Cro.Car.  86:     Hnt.  92.     i  Lev  224. 

F  f  4  If 
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If  an  infant  fucs  by  guardian  or  prochein 
amy  J  he  cannot  afterwards  lemove  his  guar- 
dian, or  difavow  hh  prochein  amy.  F.  N.  B. 
27  K.  But  an  infant  may  have  a  writ  out 
of  Chancery  to  remove  him.  Ibid.  M.  Or 
the  court  may  remove  him  at  their  difcretion. 
Ibid. 

As,  in  an  appeal  by  an  infant,  the  court 
may  difcharge  the  guardian  afligned,  and  dif* 
continue  the  fuit,     R.  i  Rol.  288.  D. 

If  an    infant  fues  by  attorney,   it  may  be 
pleaded   in  abatement.     And  this  fince  the 
Jiat.  2  1  Jac.  ^.13.  which  aids  a  fuit  by  him^ 
by  attorney  after  verdift.     2  Saund.  213. 

If  he  fues,  without  faying  by  whom,  it  is 
error,  as  it  (hall  be  intended  in  proper  per- 
fon.  So,  if  he  commences  a  fuit  by  attorney, 
and  afterwards  proceeds  by  guardian.  Or 
commences  by  guardian,  and  afterwards, 
during  his  infancy  proceeds  by  attorney;  for 
this  will  be  a  difcontinuance.  So,  though 
he  fues  in  another  right,  as  executor,  or  ad* 
miniftrator.  5  Com^Dig.  lyi.  cites  vari- 
ous authorities,  pro  et  con.  But  this  fcems 
to  be  the  law. 

So,  though  he  fues  a  writ  of  error. 

But,  if  an  infant  fues  by  guardian,  and 
after  his  full  age  proceeds  by  attorney,  it  is 
well.     5  Com.  Dig.  171. 

So,  by  ihtjiat.  21  Jac.c.  13.  In  cjedl- 
ment  or  perfonal  aftions;  if  an  infant  fue5 
by  attorney,  it  (hall  be  aided  after  verdidt. 

And  by  the  JiaL  4  Q?  5  u4nn.  c.  16.  After 
judgment  by  ccnfeflion,  nil  dicit^  non  fum 
injormatus^  or  after  writ  of  inquiry  executed. 

So 
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■■'Iv,  and  fome  are 
,uli  age,  and  all  ap- 
i   no  error :  for  thofe 
.;    an    attorney  for  all. 
cites   feveral   authorities, 
J.   if  this  is  law  ? 
.  v.'ifc   may  fue  by  attorney, 
ii'e   IS  an   infant.     D.  2  Sand, 
.^■-■cral  executors  or  adiiiiniArators 
,  attorney,  though  fome  arc  with- 
■ur  all   reprcfent  the  perfon  of  the 
.-,  and  fue   in  another  right.     5  Com, 
172. 
■    ,  in  replevin,  if  the  defendants  as  bai- 
■liYs  to  A.  make   conufance  by  attorney,  and 
one  is  an  infant,  it  is  no  error;   for  they  arc 
in  the  nature  of  plaintiffs,  and    make   conu- 
fance in  another  right.      Duh.  3  Mod.  248. 
R.    per  3  J,  Uoit.  cont.     Sho.  170.     So,    if 
the  defendants  avow  in  their  own  right,  and 
one    is   an    infant.        Semb    cont.   Tel.  58. 
5  Com.  Dig.  172.     Vide  infra.  No.  2. 

A  general  admiffion  of  -prochein  amy,  to 
profccute  and  defend  all  fuits,  is  futiicicnt. 
Sir  a.  304. 

Plaintiff's  attorney  muft  give  defendant's 
attorney  notice  of  the  guardian's  place  of 
abode,     i  IVilJ.  246. 

2 .  In  an  ASiion  againjl  an  Infant, 

Muft  defend  by  Guardian. 

In    an    aftion   againft   an  infant,  hi 

appear  only  by  guardian,  for  he  has  not , 

ledge  of  his  own  affairs,  or  to  choofe 

to  plead  well  for  him,  and  may  have 


^ 
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tiQQjagamfl  his  guardian,  if  he  Ipfes  1>y  teifl 
pleading.  R.  Japius.  z  RoL  287.  /•  10,  2dm 
Dy.  104.  b. 

And  therefore,  if  he  appears  hy  prbcbein 
amyy  it  is  bad. 

So,  in  all  adlions  real,  perfonal,  or  m!xt» 
Qgainft  an  infant,  if  he  appears  by  attorney, 
it  is  error.  Though  there  was  not  any  war- 
rant of  attorney  upon  record.  Though  he 
be  fued  in  another  right,  as  executor^  or  ad* 
ininiilrator. 

So,  if  fcveral  defendants  appear  by  attorney, 
aj)d  one  is  an  infant,  it  is  error,  and  judg* 
^ent  (hall  be  reverfed  againft  all. 

So,  if  hufband  and  wife,  being  vouched 
in  a  common  recovery,  appear  by  attorney, 
and  the  wife  is  within  age.  So,  in  a  perfonsA 
adion,  if  huiband  and  wife  appear  by  attor- 
ney, when  the  wife  is  within  age. 

So,  in  replevin,  if  two  avow  by  attor- 
ney, and  one  is  an  infant.  R.  that  it  /haH 
not  be  afTigned  for  error,  for  it  was  pleadable 
in  abatement.     \  Salk.  93.  205. 

And,  it  is  fufBcient,  if  he  was  an  infant's^ 

the  time  of  the  judgment,  though  he  arHved 

^t  full  age  before  error  brought.     And  fuch 

terror  (hall  be  tried  by  the  country,  and  not 

by  infpedion.  '      • 

If  an,  infant,  defendant,  appears,  anc^  pleads 
by  guardian,  regularly  he  ought  to  be  ad- 
mitted fuch  before  he  appears  or  pleads.  But, 
if  he  is  not  admitted,  it  is  not  error,  but  only 
a  mifdemeanor  in  the  attorney.  And  regu*- 
larly  the  admidion  ought  to  be  ad  defenden-^ 
dum\  for  if  the  guardian  for  the  defendant  is 

admitted 
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sdmhted  ad  profequendum^  it  is  bad,     5  Xlorn^ 
Dig.iyii^'     Sed  vide  infra. 

Yet,  if  a  guardian  is  admitted  <7^y^^ii^/r« 
^2/m^  it  is  good;  for  this  may  be  applied  in- 
differently  to  the  plain  tiff  or  defendant*  R^  m 
a  common  recovery,  i  Sand.  95.  i  Sid.j^^(>m, 
Or,  ad  prolequendum^y  for  he  profecutes 
his  defence.     JR,  2  Mod.  Ca.  25* 

In  an  atfcion  againft  a  defendant,  who  Is  aa 
ififant,  the  plaintiff  may  declare,  as  againft^ 
another  perfon  j  for,   if  he  is  not  chargeable. 
in  refpeft   of  infancy,    the  defendant   (hall 
pleads' that  he  is  within  age.     And  therefore, 
by  his  declaration  he  need  not  alledge,  that 
t*^  goods  fold  to  him,  &c.  were  neccffaries;. 
for,  after  nonage  pleaded,  the  plaintiff  may 
ihew  in  his  replication  that  it  was  for  necef- 
faries.     5  Com.  Dig.  ly^- 
^  If  in  an  adtion  .againft  an  infant,  he  de- 
murs, he  may  waive  it   in   the  fame   term, 
and  plead  to  ilTue.     R.  2  Bulji.  69, 

If  an  attorney  undertakes  to  appear  for  an 

infant,  and  enters  it  by  attorney^  it  may  be 

abiended,  and  made  by  guardian.     Stra.  514. 

But,  if  there  is  not  an  exprefs  undertaking  to 

,  appear,  it  cannot  be  done.     Stra.  445, 

.  An  infanrt  executor,  though  joined  with 
asHOther  of  full  age,  cannot  be  fued  by  attorr, 
ney,  though  they  mi^ht  fue.     Stra.  783, 

If  an  infant  does  not  name  a  guardian  to 
appear  by,  the  court  will  give  leave  to  the 
plaintiff  to  do  it.     Stra.  1076. 

If  infant  ferved  with  procefs  to  appear  by 

a4torney,  appears  by  attorney,  the  court  will 

n^ake  a  rule  for  him  to  appear  by  guardiaa,, 

4  "or 
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or  pkintifF  to  be  at  liberty  to  name  one  to 
appear  and  defend.     Barnes,  418. 

Plaintiff's  attorney  (hould  apply  to  defen- 
dant to  name  a  guardian,  and  if  he  does  not 
in  fix  days,  then  apply  to  the  court  to  oblige 
him  to  do  it.     2  fTi/f.  50. 

After  plaintiff  has  proceeded  to  judgment 
againft  an  infant,  as  if  he  was  of  age,  he 
cannot  have  the  appearance  in  perfon  ftruck 
out,  and  have  appearance  by  guardian  enter-^ 
cd.     Barnes,  413. 

APPENDIX  OF  PRECEDENTS. 

ji  Record  of  Proceedings  in  EjeSlment  in  B.  R. 
ly  Original,  Verdidl  for  Plaintiffs  Motion  in 
Arreji  of  judgment,  with  Judgment  for  the- 
Plaintiff. 

PLEAS  before  the  Lord  the  King  at 
Weflminjler,  of  the  Term  of  Saint 
Hilary s  in  the  29th  Year  of  the  Reign 
of  the  Lord,  George  the  Second,  by. 
the  Grace  of  God,  of  Great  Britain^ 
Prance y  znd  Ireland,  King,  Defender 
the  Faith,  Qfr. 

Berks  fc.WlLl.lAU  MILLS  late  of  5.  in 
the  county  of  Berks  aforefaid,  gentleman, was 
.attached  to  anfwer  Samuel  Rickards  of  a  plea 
(therefore  with  force  and  arms  he  entered  in- 
to one  meffuage,  with  the  appurtenances,  in 
Sutton,  which  f.  R.  efq;  demifed  to  the  faid 
Samuel,  for  a  term  which  is  not  yet  expired, 
and  ejeded  hin^  from  his  faid  farm,  and  other 
wrongs  to  him  did,  to  the  great  damage  of 

the 
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the  fald  Samuel^  and  againft  the  peace  of  our 
lord  the  now  king,  &c. 

{a)  And  thereupon  the  faid  Samuel,  by  A. 
B.  his  attorney  coniplain,  that  whereas  the 
faid  y.  R.  on  the  ift  day  of  OSlober,  in  tnc 
29th  year  of  the  reign  of  our  faid  lord  the 
king,  at  5.  aforefaid,  had  demifed  to  the  faid 
Samuel,  the  tenement  aforefaid,  with  the  ap- 
purtenances, to  hold  the  faid  tenement  with 
the  appurtenances  to  the  faid  Samuel  and  his 
affigns,  from  the  feaft  of  Saint  Michael  the 
archangel,  then  laft  paft,  to  the  end  and  term  of 
feven  years,  from  thence  next  following,  and 
fully  to  be  complete  and  ended  ;  by  virtue  of 
which  demife,  the  faid  Samuel  afterwards,  to 
ivit^  on  the  faid  ift  day  of  Odlober,  in  the 
year  aforefaid,  entered  into  the  faid  tenement 
with  the  appurtenances,  and  was  thereof  pof- 
feffed,  and  being  fo  thereof  pofTeiTed,  the  faid 
William  afterwards,  that  is  to  fay,  on  the  faid 
day  and  year  laft  aforefaid,  with  force  and 
arms,  that  is  to  fay,  with  fwords  and  ftaves, 
Gfr.  entei:ed  into  the  faid  tenement  with 
the  appurtenances,  which  the  faid  J.  R. 
demifed  to  the  faid  Samuel,  in  form  afore- 
faid, for  the  term  aforefaid,  which  is  not 
yet  expired,  and  ejeded  him  out  of  his  faid 
farm  5  and  other  wrongs,  to  him  did,  to  the 
great  damage  of  the  faid  Samuel,  and  againft 
the  peace  of  our  faid  lord  the  king,  where- 
fore the  faid  Samuel {siith  that  he  is  injured, 
and  hath  fuftained  damage  to  the  value  of 
20  /.  and  *  therefore  he  brings  his  fuit  [and 
good  proof]  {if)  AND  the  faid  William  by  C. 

(fl)  Declaration  or  count.  {b)  Defence. 

•  The  various  paflages  inclofed  in  brackets,  arc  in  general 
now  fupplicd  by  Seas, 
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N.  his  attorney,  come«  and  defends  the  forcrf? 
and  injury  when   [and  where  it  (hall  behove  1 
him]  and  faith  {c)  that  he  is  in  no  wife  guilty 
of  the  trefpafs  aforefaid,  in  manner  and  form, 
as  the  faid  Samuel  above  complains   againd 
him,  and  of  this  he  puts  himfelf  upon  the* 
country,  {d)  and  the  faid  Samuel  doth  like- 
wife  the  fame,  {e)  THEREFORE  let  a  jury, 
thereupon  come  before  the  lord  the  king  on 
the  oftave  of  the  purification  of  the  bleiTed 
virgin  Mary^  wherefoever  he  {hall  then  be  ia- 
England,  who  neither  [are  of  kin  to  the  /aid; 
Samuel  nor  to  the  faid    William]  to  recogniie 
[whether  the  faid    William  be  guilty  of  the 
trefpafs  aforefaid]  becaufe  as  Mrell  [ihefaid^ 
William  as  the  iz\A  Samuel^  between  whom 
the  difference  is,  have  put  them^felves  on  the 
faid  jury]  the  fame  day  is  there  given,  to  the 
partieB  aforefaid.  (/)  AFTERWARDS  the 
procdfi^thereixi  being  continued,  between  the. 
iiiA  parties,  bf  the  plea  aforefaid,    by  the . 
jury  is  put  between  them  in  refpite,  before . 
the  lord  the  king,  until  the  day  a/EaJler^in  15 
days,  wherefoever  the  faid  lord  the  king  &ali 
then  be  in  England,  {g)  unlefs  the  juflices  of. 
the  lord  the  king  afHgned  to  take  afiifes  in  the . 
county  aforefaidi  (hall  have  con^e  before  that 
time,  to  wit,  on  Monday  the  8th  day  of  March, ; 
at  Reading  in  the  faid  county,  by  t\x^  form  of* 
the  ftatute  [in  that  cafe  provided]  by  reafcxi 
of  tlie  default  of  the  jurors  [fummoned  to: 
appear  as  aforefaid]  at  which  day  before  the  ; 
Id^  the  king  at  Wejiminjier,  come  the  par>: 

{c)  Plea  rfot  guilty.         {d)  I/Tue.         (e)  Venire  awarded* 
(f)  Refpic*  4or .  default  of  j  urors*         (V)  li,Ji  Frius. 


.     t    447    ] 

ties    afarcfaid,     by    their    faid     dttornies, 
and  the  aforefaid  juftices    of  aflize  before 
whom  the  faid  jury  came,  fcnt   here  their 
record  before  them,  had  in  thofe  words,  viz^ 
(i)  Afterwards  at  the  day  and  place  with* 
in  contained  before  Heneage  Legge,  efq;  one 
of  the  barons  of  the  Exchequer   of  the  lord 
the  king,    and    Sir  Join   Eardley  Wilmotp 
knight,  one  of  the  juftices  of  the  faid  lord 
the  king,  afHgned  to   hold  pleas  before  the 
king  himfelf,  juftices  of  the  faid  lord  the 
king  aligned  to  take  aflizes^  in   the  county 
of  Berks^  according   to  the  form  of  the  fta- 
tute  [in  that  cafe  provided]  came  as  well  the 
within  named  Samuel  Richards^  as  the  within 
written  ff^.  Mills  by  theirattornies  within  con- 
tained, and  the  jurors  of  the  jury,    whereof 
mention  is  within  made,  being  called,  cer- 
tain of  them,  towit,  C,H.    y.H.   P.  G. 
H.  C.  W.  B.  and  F.  O.  come  and  are  fwom 
qpon  that  jury,and  becaufe  the  reft  of  the  jur- 
ors of  the  fame  jury  did  not  appear,  (/)  there* 
fore  others  of  the  by^ftanders,   being  chofen 
by  the  fherifFat  the  requeft  of  the  faid  Samuel 
Rickards,  and  by  the  command  of  the  juftices 
aforefaidy  are  appointed^  and  whofe  names  are 
affixed  to  the  panel  within  written^  according  ' 
to  the  form  of  the/latute  in  fuch  cafe  made 
and  provided,  which  faid  jurors  (o  appointed 
anew,  to  wit,  R.  B.  T.  S.  C.  P.  E.H.   S.  R. 
and  D.  P.  being  likewife  called,  came,  and 
(together  with  the  other  jurors  aforcfaid,  be- 
fore impannelled,  and  fvvorn,)  being  eledled, 

{h)  PofieM.  (i)   Takt^  tlectrcumflantihus^ 

*  .  tried. 
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trjed^  and  fworn,  to  fpeak   the  truth  of  the 
matter  within  contained,  upon  their  oath,  (ay, 
(k)  that  the  aforefaid  JVilliam  Mills  is  guilty 
of  the  trefpafs  within  written,  in  manner  and 
form,  as  the  aforefaid  Samuel  Richards  within 
complains,  againft  him,    and  they  affefs  the 
damages  of  the  faid  Samuel  Richards    by  him 
fuftained,  on  occafion  of  that  trefpafs,  befides 
his  cofts  and  charges,  which  he  hath   been 
put  unto,  about  his  fuit  in  that   behalf,  to 
twelve  pence,  and  for  thofe  cofts  and  charges 
to  forty  killings ;  (/)  WHEREUPON    the 
faid  Samuel  Richards,  by  his  attorney  afore- 
faid,prayeth  judgment  againft  the  faid  William 
Mills,  in  and  upon  the  verdict  aforefaid,  by 
the  jurors  aforefaid,  given  in  the  form  afore- 
faid I  and  the  faid  JVilliam  Mills,   by  his  at- 
torney aforefaid,   faith,    that  the  court  here, 
ought  not  to  proceed  to  give  judgment,  upon 
the  faid  verdift,  and  prayeth  that  judgment 
againft  him    the  faid  William  Mills,  in  and 
upon  the  verdidt  aforefaid,  by  the  jurors  afore- 
faid,   given  in  the  form   aforefaid,  may    be 
flayed,   by  reafoii  that  the  faid  verdidl  is  in- 
fufficient,  and  erroneous,  and  that  the  fame 
verdia  may  be  quafhed,  and  that  the  ifTue 
aforefaid  may  be  tried  anew,  by  other  jurors, 
to  be  afrefb  impannelled :  And  becaufe  the 
court  of.  the  lord  the  king  here,  is   not  yet 
advifed  of  giving  their  judgment,  of  and  up- 
on thepremifes  j  {m)  therefore  day  thereof  is 
given,  as  well  to  th,c  faid  Samuel  Richards^  as 

{k)  Verdia  for  the  plaintiff.      (/)  Motion  in  arreft  of  judg- 
ment,        {rn)  Continuance, 

the 
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the  faid  WtUiam  Mills,  before  the  lord   the 
king,  until  the  Morrow  of  the  Afcenfion  of  our 
JLordy  wherefoever  the  faid  lord  the  king  fhall 
then  be  in  England,  to  hear  their  judgment, 
of  and  upon  the  prcmifes,  for  that  the  court 
of  the  lord  the  king,  is  not  yet  advifed  there- 
of: at  which  day,    before  the  lord  the  king 
at  Weflminfier,  come  the  parties  aforefaid,   by 
their  attornies  aforefaid,  upon  which  the  re- 
cord, and  matters  aforefaid,  having  been  fcen, 
and  by  the  court  of  the  lord  the  king,  now 
here,  fully  underftood,  and  all  and  fingular 
•the  premiflls,  having  been  examined,  and  ma- 
ture deliberation  being  had  thereupon,  {a)  for 
that  it    feems    to  the  court  of  the  lord   the 
king,  now  here,  that  the  verdift   aforefaid, 
is  in  no  wife    infufficient,  or  erroneous,   and 
that  the  fame  ought  not  to  be  qualhed,  and 
-that  no  new  trial  ought  to  be  had,  of  the  iflue 
aforefaid.  /^^^  THEREFORE  IT  IS  CON- 
SIDERED, ihat  the  faid  Samuel,  do  recover 
againft    the  faid   William,  his   term   yet    to 
cpme,  of  and  in  the  faid  tenement,  with  the 
'  appurtenances,    and  the  damages   aflefTed  by 
'-the  faid   jury,    in  form   j^foreTaid  ;    and   alfo 
fcj  twenty  feven  pounds  fix  Jhillings  and  eight 
pence,  for  his  cofts  and  charges  atorefaid,   by 
the  court  of  the  lord  the  king  here  awarded 
to  the  faid  Samuel,  with  his  aflent,    by   way 
'of  incrcafe,  which  faid  damages  in  the  whole 
amount  to  twenty  nine  pounds  feven  Jhillings 
and  eight  pence,    (d)  and  let  the  fiid  W.  be 

!^d)   Opinion  of  the  court.       (hi)  Judgment  for  the  plaintiff, 
{i\  Coih^ '  (d)  Capiatur  pro Jtne. 

Vol.  11.  G  g  taken 
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taken  *  Tuntil  he  maketh  fine  to  the  lord  the 
king]  AND  HEREUPON  the  faid  Samuel, 
bv  his  attorney  aforefaid,  prayeth  a  {a)f  wric 
of  the  lord  the  king,  to  be  direded  to  the  (he- 
ridF  of  the  county  aforefaid^  to  caufe  him  to 
have  poiTellion  of  his  terai  aforefaid,  yet  to 
come  of,  and  in  the  tenement  aforefaid,  with 
the  appurtenances ;  and  it  is  granted  unto 
him,  (^)  returnable  before  the  lord  the  king, 
on  the  Morrow  of  the  Holy  Trinity,  wherefo- 
everhefliall  then  be  \n  England',  at  which  day 
before  the  lord  the  king  at  Wejlminjler^  com- 
eth  the  faid  Samuel^  by  his  attorney  afore- 
faid,  and  the  fherifF,  that  is.  to  fay.  Sir  ST.  K. 
knight,  now  returncth,  that  he,  by  virtue  of 
the  writ  aforcfaid,  to  him  diredted,  on  the 
■  day  of  '  ■    •'  ,  laft  paft,  did  caufe  the  faid 

l^amuel  to  have  his  pofleffion,  of  his  term 
alorefaid,  yet  to  come,  of  and  in  the  tene- 
ment aforefaid,  with  the  appurtenances,  as 
he  was  commanded,  Gfr.  ^c. 


Proceedings  in  an  ABion  of  Deht  in  tie 
Common  Pleas,  removed  into  B.  R.  by  Writ 
cf  Error. 

♦  This  is  mere  form,  but  it  is  the  antient  form.  By  5  V, 
Is  M,  c.  12.  the  proce fb  for  the  capiat ur  fine  in  the  feveral 
courts  at  IVeJiminJier,  is  taken  away;  and  in  lieu,  the  plain- 
tiff, upon  iigning  judgmenty  pays  the  officer  fix  ihiUings  and 
eight  pence, 

(a)  Writofpoflelfionr  (b)    And  return. 


I.  Original 
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1.  Original^ 

{a)  GEORGE  the  Second,  by  thq  grace 
of  God,  of  Great  Britain^  Prance  and  Ireland^ 
king,  defender  of  the  faith,  and  fo  forth  y  to  the 
Ihcfiff  of  Oxford/hire^  greeting:  Command 
William  Mills^  late  of  B.  in  your  county, 
gentleman,  thatjuftly,  and  without  delay, 
he  render  to  Samuel  Richards^  two  hundred 
pounds,  which  he  owes  him,  and  unjuflly 
detains,  as  he  faith,  and  unlefs  he  (hall  fodo^ 
and  if  the  faid  Samuel  (hall  make  you  fecure, 
of  profecuting  his  claim,  then  fummon,  by 
good  fummoners,  the  aforefaid  Williafn^  that 
he  be  before  our  juftices  at  Wejlminfter^  on 
the  0£lave  of  Saint  Hilary,  to  (hew  wherefore 
he  hath  not  done  it,  and  have  you  there, 
then,  the  fummoners,  and  this  writ*  WIT- 
NESS ourfelf  at  Wejiminfter,  the  twenty- 
eighth  day  oi  November p  in  the  28tb  year  of 
our  reign. 

{b)  Pledges  of  pro-  )  J^  Doe    Summoaers  of  the  C  R*  M» 
iecution*       \  R,  Ree.     within  named      XH^J. 

Wm  Mtllu 

i 

2.  Procefs. 

(c)  GEORGE  the  Second,  by  the  grace 
of  God,  of  Great  Britain,  France  and Ir elands 
king,  defender  of  the  faith,  and  fo  forth  ;  to 
the  (hcrifF of  Ox/2?r^;rf,  greeting:  ^^)  Put 

(a)  Prxc'pc*        (i)  Sheriff's  return,         (r)  Attachment* 

G  g  2  by 
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• 

by  gage  and  fafe  pledges,  JVm.  Mills ^  late  of 
i>.  in  your  county,  gentleman,  that  he  be  be- 
fore our  juftices  at  JVeJiminJier^  on  the  O Slave 
of  the  Purificaticn  of  the  Blejfed  Virgin  Mary, 
to  aniwer  to  S.  Richards^  of  a  plea,  that  he 
render  to  him,  200/.  which  he  owes  him, 
and  unjuftly  detains,  as  he  faith,  and  to  (hew 
wherefore  he  was  not  before  our  juftices  at 
M  'eftminjler^  on  the  O clave  of  Saint  Hilary^  as 
he  was  fummoned;  and  have  there,  then, 
the  names  of  the  pledges,  and  this  writ. 
Witnefs  Sirjohn  IVilles,  knight ^  at  Wefiminjier^ 
the  twenty^tbirdAdiy  of  January^  in  the  28th 
year  of  our  reign, 

{a)  The  within  named ^^.  Mills\E.  L. 
is  attached  by  pledges.  ^jR.  ST, 

(b)  GFORGE  the  Second,  by  the  grace  of 
God,  oi Great  Britain^  France  and  Ireland, 
king,  defender  of  the  faith,  and  fo  forth;  to 
the  flieriff  of  Oxfordjhire,  greeting:  Wc 
command!  you,  that  you  diftrain  fF.  Mills, 
late,of  jB.  in  your  county,  gentleman,  by  all 
his  lands  and  chattels,  within  your  bailiwick, 
fo  that  neither  he,  nor  any  one,  through  him, 
may  lay  hands  on  the  fame,  until  you  (hall 
receive  from  us,  another  command  there- 
upon, and  that  you,,  anfvyer  to  ,us,  of  the 
iffues  of  the  fame,  and  that  you  have  his  body, 
before  our  ]uii\cts  ^i  IVeftminJier,  from  the 
day  of  Eajier^  in  ff teen  days,  to    anfwer    to 

{a)  Sheriff's  return.         (^J  Dijringas^ 

Samuel 
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Samuel  Richards^  of  a  plea,  that  he  render  to 
him  200  A  which  he  owes  him,  and  unjuftly 
detains,  as  he  faith;  and  to  hear  his  judg- 
ment,  for  his  many  defaults.  WITNESS 
Sir  "John  Wtlles^  knight^  at  TFeftminJier^  the 
twelfth  day  of  February^  in  the  28th  year  of 
our  reign. 

{a)  The  within  named  WrMills,  hath  no- 
thing in  my  bailiwick,  whereby  he  may 
be  diftrained. 

(b)  GEORGE  the  Second,  by  the  grace 
of  God  of  Great  Britain^  France  zdd  Ireland^ 
king,  defender  of  the  faith,  and  fo  forth;  to 
the  jfherifF  of  Oxford/hire,  greeting :  We 
command  you,  that  you  take  W.Millsy  late 
of  £.  in  your  county,  gentleman,  if  he  may 
be  found  in  your  bailiwick,  and  him  fafely 
keep,  fo  that  you  niay  have  his  body,  before 
ourjuftices,  at  Wejlminjier^  Jrom  the  day  of 
Eajier  in  five  weeks ^  to  anfwer  10  Samuel 
Rickards^  gentleman,  of  a.  plea,  that  he  render 
to  him,  200/.  which  he  owes  him,  and 
unjuftly  detains,  as  he  faith,  and  whereupon 
you  have  returned,  to  our  juftices  at  I'^eji^ 
minfier^  that  the  faid  William  hath  nothing 
in  your  bailiwick,  whereby  be  may  be  dif- 
trained. And  have  you  there,  then,  this 
''  writ:  VflT^Z^^S'w  John  PFilles,  knight,  ^t 
Wejlminfier^  ih^fixteenthd^y  of  Airily  in  the 
;2J8thyear  of  our  reign. 

(a)  Sheriff's  return,  nlhiL         (h)  Capias  ad refpondendum^ 

^%l  (a)  The 


#• 
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{a)  The  within  named  William  Mills^  is  not 
found  in  my  bailiwick, 

{b)  GEORGE  the  Second,  by  the  grace  of 
God,  of  Great  Britain^  France  and  Ir elands 
king,  defender  of  the  faith,  and  fo  forth  ;  to 
the  flieriffof  Eerkjhire,  greeting:  We  com- 
mand you,  that  you  take  JVilliam  Mills^  late 
of  B.  in  the  county  of  Oxford^  gentleman, 
if  he  may  be  found  in  your  bailiwick,  and 
him  fafely  keep,  fo  that  you  may  have  his 
body,  before  our  juftices  at  Wejlthinjler^  on 
the  Morrow  of  the  Holy  Trinity^  to  anfwer  to 
Samuel  Richards^  gentleman,  of  a  plea,  that 
he  render  to  him,  200/.  which  he  owes 
him,  and  unjuftly  detains,  as  he  faith,  and 
whereupon  our  fhcrifF  of  Oxfordjhire^  hath 
inade  a  return,  to  our  juftices  at  IVeJiminJier^ 
at  a  certain  day  now  paft,  that  the  aforefaid 
jl^////tfr/r  is  not  found  in  his  bailiwick;  and 
thereupon  it  is  teftified  in  our  faid  court,  that 
the  aforefaid  William  lurks,  wanders,  and 
runs  about,  in  your  county ;  and  have  you 
there,  then,  this  writ.  Witnefs  Sir  John 
WiileSf  knight^  at  Wejiminjier^  the  7th  day 
of  May^  in  the  28th  year  of  our  reign. 

(f)  By  virtue  of  this  writ  to  me  direSed, 
t  have  taken  the  body  of  the  within  named 
JF.  Mills^  which  I  have  ready,  at  the  day 
and  place  within  contained,  according,  as  by 
this  writ  it  is  commanded  me. 

(a)  Sherift 's  return,  w#«  ^ /»*f»//rj,     (b)  Tefiatum  lAfiau 
^fj  Sheriff 's  return,  tefi  corfus. 


Or, 
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Or,  upon  the  return  ofnon  ejl  inventus,  up-- 
on  tbejirji  capias,  the  plaintiff  may  fue  out  an 
alias  and  a  pluries,  and  thence  protend  to  out^ 
lawry,  thus : 

(tf)  GEORGE  the  Second,  by  the  grace 
of  God,  oi  Great  Britain,  France  and  Ireland^ 
king,  defender  of  the  faith,  and  (o  forth  ; 
to  the  (heriff  of  Oxfordjh-re,  greeting:  We 
command  you,  as  formerly  we  com- 
manded you^  that  you  take  William  Mills, 
late  of  B.  in  your  county,  gentleman,  if  he 
may  be  found  in  your  bailiwick,  and  him 
fafely  keep,  fo  that  you  may  have  his  body, 
before  our  juftices  at  Wejlminjler,  on  the  Mor^ 
row  of  the  Holy  Trinity,  toanfwer  to  Samuel 
Richards,  gentleman,  of  a  plea,  that  he  ren- 
der to  him,  200/.  which  be  owes  him,  and 
unjudly  detains,  as  he  faith,  and  have  yoa 
there,  then,  this  writ.  Wiinefs  Sir  John 
JVilles,  knight^  at  Wejlminjler,  the  7th  day  of 
May,  in  the  28th  year  of  our  reign. 

(^)  The  within  mmtd  William  Mills  is  not 
found  in  my  bailiwick. 

(0  GEORGE  the  Second,  by  the  grace 
of  God,  of  Great  Britain,  France  and  Ireland, 
king,  defender  of  the  faith,  and  fo  forth  ;  to 
the  ihcriff  of  Oxfordjhiret  greeting:  We 
command  you,  as  we  have  more  than  once 
commanded  you,  that  you  take  William 
Mills,  late  of  ^.  in  your  county,  gentleman, 
if  he  may  be  found  in  your  bailiwick, 
and  him  fafely  keep,  fo  that  you  may 
have  his  body,  before  our  juftices  at  Weji-- 

(a)  Jlias  cap'as^  (b)  Sheriff's  return,  nttfj  eft  inventus, 

(<)  Pluries  cafias, 

Gf4  tninjier. 


\ 
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(a)  GEORGE  the  Second,  by  the  grace  of 
God,  of  Great  Britain,  France  and  Ireland^ 
king,  defender  of  the  faith,  and  fo  forth  ;  to 
the  (herifF  of  Ox/J^rii^/r^,  greeting:  Whcrc^ 
as,  by  our  writ,  we  have  lately  commanded 
you,  that  you   (hould  caufe  IVilliam   Mills, 
late  of  B.  in  your  county,  gentleman,  to  be 
required,  from  county  court,  to  county  court, 
until,  ^according  to  the  law,  and  cuftom  of 
our  realm  oi  England,  he  fliould  be  outlaw-^ 
ed,  if  he  did  not  appear;  and   if  he  did  ap- 
pear, that  you  (hould  take   him,  and   caufe 
him  to  be  fafcly  kept,  fo   that  you  might 
have  his  body,  before  our  juftices  at   Wefl'- 
tninjler^  on  the  Morrow  of  All  Souls,  to  an- 
fwer  to  Sjmuel  Richards,    gentleman,    of  a 
plea,  that  he  render   to   him,  200/.  which 
he  owes   him,  and  unjuilly  detains,  as  he 
faith;    Therefore,    we   command  you,    by 
virtue  of  the  ftatute  in  the  31ft  year  of  tho^ 
lady  Elizabeth,  late  queen  of  England,   made 
and  provided,  that  you  caufe  the  faid  William 
Mills,  to  be  proclaimed,  upon   three  feveral 
days,  according  to  the  form  of  that  ftatute, 
(whereof  one  proclamation  fhall  be  made,  at 
or  near  the  moft  ufual  door  of  the  church,  of 
the  pariHi  wherein  he  inhabits,)  that  he  ren- 
der himfelf  unto  you,  fo  that  you  may  have 
his  body  before  our  juftices,  at  Wefiminjler, 
at  the  day  aforefaid,  to  anfwer  the  faid  Samuel 
Richards,  of  the  plea  aforefaid,  and  have  you 
fherc,  then,  this  writ,    Witnefs,  Sir  John 

(a)  Writ  of  proclamationsi. 
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'    [a)  By  virtue  of  this  writ,  to  me  directed, 

ac  my  county  court,  held  at  Oxford,  in  the 

county  of  Oxford,  {6)  on  Tiburfday  the  2  i  ft  day 

of  '^une,  in  the  29th  year  of  the  reign  of  our 

lord  the  king   within  written,    the  within 

named  William  Mills,  was   required  the  firft 

time,  and  did  not  appear  j  and  at  my  county 

court  held  at  0.x/ir^ aforefaid,  fcj  on  Thurf^ 

day  the  24th  day  of  July,  in  the  year  afore- 

faid,  the  faid    William   Mills,  was   required 

the  fecond  time,  and  did  not  appear;  and  at 

my  county  court,  held  at   Ox/ir^  a  fore  faid, 

(d)  on  ifhurfday  the  21  ft  day  of  Auguji^  ia 

the  year  aforcfaid,  the  faid  William  Mills,  was 

required  the  third  lime,  and  did  not  appear: 

And  at  my  county  court,  held  at  Oxjorddiforc^ 

faid,   (e)  on  Tburfday  the  18th  day   of  iV/- 

tember,  in  theyearaforefaid,  the  faid //^///rVvnt 

Mills,  was  required  the  fourth  time,  and  did 

not  appear;  and  at  my  county  court,  hfeld  at 

Oxford  aforefaid,  (fjon  Thurfday  the  1 6th  day 

of  Ocloher,  in  the  year  aforefaid,  the  faid  Wil^ 

Ham  Mills,  was  required  the  fifth   time,  and 

(did  not  appear  :   (g)  Therefore,  the  faid   W. 

Mils  by    the  judgment    of  the    coroners  of 

the  faid  lord  the  king,  of  the  county  afore-. 

-faid,  according    to    the   law,  and  cuftom  of 

the  kingdom  i^i England,  is  outlawed. 


fa)   SherifF's  return.  {h)  Primo  exa^us,         (c)  Secun/0 

fxadus,  ^d)  Terilo  exaSIuf.  (r)  ^aria  exa3us* 

'(/)  ^'fff^  f^  iSus,  ($)  Idio  utlagatU4, 


GEORGE 
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debt,  as  the  (httiff  of  Oxford/hire  2i£orcitx6,' 
returned  to  our  juftices^  at  Wejiminjier^  on 
tlfe  Morrow  of  all  Souls,  then  next  enfuing, 
if  the  faid  Wlliam  Mills  may  be  found  in . 
your  bailiwick,  and  himfafely  keep,  fo  that 
you  may  have  his  body  before  our  juftices, 
at  IVeJlminJier,  from  the  day  of  St.  Martin 
in  fifteen  days,  to  do,  and  receive,  what  our 
court,  0iali  confider  concerning  him,  in  this 
behalf,  Witncfs  Sir  John  JVtlles,  knight,  at 
WeJIminJIer,  the  6th  day  of  November^  in 
the  29th  year  of  our  reign, 

(4/)  By  virtue  of  this  writ  to  me  diredcd, 
I  have  taken  the  body  of  the  within  named 
William  Mills,  which  I  have  ready,  at  the 
day,  and  place,  within  contained,  according 
as  by  this  writ  is  commanded  me. 

\  *  Bill  of  Middlefx  and  latitat  thereupon, 
ip  the  court  of  King's  Bench. 

[b)  Middlefex  1  THE  (herifFis  commanded, 
to  wit.  3  that  he  take  JVilliam  Mills, 
gentleman,  and  John  Doe,  if  they  may  be 
found  in  his  bailiwick,  and  fafely  keep 
them,  fo  that  he  may  have  their  bodies  before 
the  lord  the  king  at  Wejiminjler,  on  Wednef- 
day  next  after  f J  teen  days  ofEaJier,  to  anfwer 
to  Samuel  Richards,  gentleman,  of  a  plea  of 

(«)  Sheriff* *s  return,  cepi  corpus^ 

*  This,  and  the  two  following  writs,  arc  the  ufual 
procefs,  to  compel  an  appearance,  in  the  courts  of  King's 
Bench,  and  Exchequer  ;  in  which  the  padice  of  thofe  courts, 
does  principally  differ,  from  that  of  tie  court  of.  Common 
Pleas ;  but  the  fubfequent  ftages  of  proceeding,  are  nearly  alike 
in  them  all. 

(/}  Bill  of  Middlefex  in  trefpafs,  ' 

trcfpafs. 
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trefpafs,  (a)  *  [AND  ALSO  to  a  bill  of  the 
faid  Samuel,  againft  the  aforefaid  William,  for 
'20o/.  of  debt,  according  to  the  cuftom  of 
the  court,  of  the  faid  lord  the  king,  before 
the  king  himfelf,  to  be  exhibited^  and  that 
he  have  there,  then,  this  precept. 

fbj  The  within  named  William  Mills,  and 
John  Doe,  are  not,  nor  is  either  of  them 
found  in  my  bailiwick. 
.  fc)  GEORGE  the  Second,  by  the  grace 
of  God,  oi  Great  Britain,  France  and  Ireland, 
king,  defender  of  the  faith,  and  fo  forth,  to 
the  fherifF of  £^ri/2^/r^,  greeting:  Whereas^ 
we  lately  commanded  our  (heriffof  Middljex,^ 
that  he  (hould  take  William  Mills,  and  John 
Doe,  if  they  might  be  found  in  his  bailiwick, 
and  fafely  keep  them,  fo  that  he  might  have 
their  bodies  before  us,  at  Wejiminjier,  at  a 
certain  day  now  part,  to  anfwer  unto  Samuel 
Richards,  gentleman,  of  a  plea  of  trefpafs, 
{d)  AND  ALSO,  to  a  bill  of  the  faid  Sa^ 
^??tt^/ againft  the  afc«-efaid  William  and  John, 
for  200/.  of  debt,  according  to  the  cuftom 
of  our  court,  before  us,  to  be  exhibited] 
and  our  faid  Iherift^  of  Middl^fex,  at  that  day 
returned  to  us,  that  the  aforelaid  William  and 
Jobn  were  not,  nor  was  cither  of  them  found 
in  his  bailiwick;  whereupon,  on  the  behalf 
of  the  aforefaid  Samuel,  in  our  court,  before 


*  If  the  procefs  is  bailable,  then  this  claufe  is  introduced, 
which  is  called  an  ac  etiam,  the  Latin  of  the  two  iirft  words  ; 
And  alfo. 

(a)  Ac  etiam  in  debt.  (h)  Sheriff's  return,  non  eji  in- 

ifiitus^'        (f)  Latitat*         (</)  Ac  etiam. 


US, 
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tis,  \t  is  fafficiently  altefted,  that  the  afofC- 
faid  fVilliam  and  Jobn^  lurk,  and  run  about 
in  your  county  J  THEREFORE,  we  com« 
mand  you,  that  you  take  them>  if  they  may 
be  found  in  your  bailiwick,  and  iafely  keep 
them,  fo  that  you  may  have  their  bodies 
before  us,  at  Wejlminjler^  on  T*ue/day  next 
after  Jive  weeks  of  Rafter^  to  anfwer  to  the 
aforefaid  Samuel  of  the  plea,  [and  bill,]  afore- 
faid,  and  have  you  there,  then,  this  writ. 
Witnefs  Sir  Dudley  Ryder^  knight^  at  Weji^ 
minfier^  the  i8ih  day  of  Aprils  in  the  28th 
year  of  our  reign. 

{a)  By  virtue  of  this  writ,  to  me  direded, 
I  have  taken  the  body  of  the  within  named 
TVilliam  Mii/s,  which  I  have  ready,  at  the 
day,  and  place  within  contained,  according 
as  by  this  writ  it  is  commanded  me. 

fj^rit  of^o  minus  in  the  exchequer. 

GEORGE  the  Second,  by  the  grace  of 
God,  of  Great  Britain^  France  and  Ireland^ 
king,  defender  of  the  faifh,  and  fo  forth;  to 
xh^  QicxiS oi  Berkfhire^  greeting:  We  com- 
mand you,  that  you  omit  not,  by  reafon  of 
any  liberty,  of  your  county,  but  that  you 
enter  the  lame,  and  take  William  Mills^  late 
of  £•  in  the  county  of  Oxford^  gentleman, 
wherefoever  he  ftiall  be  found  in  your  baili* 
wick,  and  him  fafely  keep,  fo  that  you  may 
have  his  body,  before  the  barons  of  our  ex- 
chequer, at  Wejlminjier^  on  the  Morrow  of  the 
Holy  trinity ^  to  anlwer  Samuel  Richards^  our 


^a)  ShcrifF's  return,  cf/i  rorput. 


debtor. 
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debtoft  of  a  pica,  that  he  render  to  ham, 
20o/.  which  he  owes  him,  and  unjudly  de<- 
tains,  whereby  he  is  the  lefs  able  to  fatisfy 
us  the  debts,  which  he  owes  us,  at  our  faid 
exchequer,  as  he  faith,  he  can  reafonably 
ihew,  that  the  fame  he  ought  to  render,  and 
have  you  there,  then,  this  writ.  Witnefs,  Sir 
Thomas  Parker^  knight ^  at  Wejlminjier^  the 
6th  day  of  May^  in  the  28th  year  of  our 
reign. 

\a)  By  virtue  of  this  writ  to  me  direfled, 
I  have  taken  the  body  of  the  within  named 
William  Mills ^  which  I  have  ready,  before 
the  barons  within  written,  according  as 
within  it  is  commanded  me. 

Special  baiU  on  the  arrejl  of  the  defendant, 
furfuant  to  the  teftatum  capias,  ante. 

(b)  KNOW  all  men  by  thefe  prefents,  that 
we  William  Mills  of  B.  in  tbe  county  of  Ojc- 
ford,  gentleman,  Peter  Hammond  of  P.  'in, 
the  faid  county,  yeoman,  and  Edward  Thorn-- 
linfon  of  W.  in  the  faid  county,  inaholder, 
are  held  and  firmly  bound  to  C.  J.  efq.  fhe- 
rifFof  the  county  of  Berks ,  in  400  /.  of  law- 
ful money  of  Great  Britain^  to  be  paid  to  the 
faid  {heritF,  or  his  certain  attorney,  executors, 
adminiftrators,  orafligns,  for  which  payment 
well  and  truly  to  be  made,  we  bind  ourfelves, 
and  each  of  us,  by  himfclf,  for  the  whole, 
and  in  grofs,  our,  and  every  of  our  heirs, 
executors,     and    adminillrators,    firmly   by 

(a)  Sheriff 's  return, /f// f^r^«/.  {h)  Bail  bond  tq 

thefe 
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tKefe  prefents  ;  fealcd  with  our  feals,  dated 
the.J5ihday  of  May^  in  the  28th  year  of 
the  reign  of  our  fovercign  lord  George  the 
I)ccond,  by  the  grace  of  God,  king  of  Great 
Britain^  France  ^nd  Ireland-,  defender  of  the 
faxth^  and  fo  forth  5  and  in  the  year  of  our 
Lord,  one  thoufand,  fcvcn  hundred^  and 
fifty-five. 

The  condition  of  this  obligation  is  fuch,that 
if  the  above  hounden  JFilliam  Mills^  do  appear 
before  the  juftices  of  our  fovereign  lord  the 
king  at  Wejiminjier^  on  the  Morrow  of  the 
Holy  Trinity^  to  anfwer  Samuel  -Richards, 
gentleman,  of  a  plea  of  debt^  of  200/.  then 
this  obligation  {hall  be  void,  and  of  none  ef- 
feft,  or  elfe  fhall  be,  and  remain,  in  full 
force  and  virtue. 

Sealed  and   delivered,  fF.  Mills,  f L.S.J 

being     firft      duly  P.Hammond  {^L.  S.\ 

ftamped,  in  the  pre-  E.T'homlinfon  \L.S.) 
fence  of 

"T.  G. 

(a)  You,  William  Mills,  do  acknowledge, 
to  owe  unto  the  plaintiff,  400/.  and  you, 
Peter  Hammond y  and  Edward  Thomlinfon,  do 
feverally  acknowledge,  to  owe  unto  the  fame 
perfon,  the  fiim  of  two  hundred  pounds, 
a-piece,  to  be  levied  upon  your  feveral  goods, 
and  chattels,    lands,   and   tenements;    upon 

(tf)  Rccogniz^uice  of  bail  bond  before  a  commiffioner. 

condition. 


t  46^  ] 

(sohditiod,  that  if  the  defendant  be  condemn^ 
ed  in  thisadion^  he  fhall  pay  the  condeo^na*- 
tion  money,  or  render  himfclf  a  prifoner,  in 
the  Fleet  for  the  fame :  and  if  be  .fail  fo  to 
do,  you  Peter  Hammond  and  Edward  Thom^ 
linfon^  do  undertake  to  do  it  for  him. 

Trinity  itrtn^  28  G^(?rg-^  the  Second.  . 
[a)  Berks  1  On  a  tejlatufn  capias,  againft 
to  wit.  \  William  Mills ,  late  of  B.  in 
the  county  of  Oxford,  gentleman,  returnable 
on  the  Morrow  cf  the  Holy  Trinity,  at  the 
fuit  of  Samuel  Rickards,  of  a  pica  of  debt,  of 
two  hundred  pounds^ 

The  bail  are  Peter  Hammond  of  P.  in  th« 
county  of  Oxford^  yeoman,  Edward  Thom^ 
linjbn  q(  fF.  in  the    faid   county,  innholder. 

R.  P«  attorney  for  the  defendant.^ 

l^he  party  himfelf  in  400/* 
Each  of  the  bail  in  200/r 

Taken  and  acknowledged  the  28th  day  of 
May,  in  the  year  of  our  Lord,  one  thoufand^, 
feven  hundred,  and  fifty-five,  de  bene  ejfe, 
before  me, 

R.  G.  erne  of  the  comniiffioners,  Gfr. 

The  Record,  as  removed  by  Writ  of  Error. 

• 

{b)  The  lord  the  king,  hath  given  in 
charge  to  his  tru(ty  and  well  beloved  Sir 
John   Willes,  knight,    his   writ,    clofed,    in 

{a)  Bail  piece.         (hj  Writ  of  error* 
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thcfe  words,  GEORGE  the  Second^  by  the 
grace  of  God,  of  Great  Britain^  France  and 
Ireland^  king,  defender  of  the  faith,  and  {o 
forth ;  to  our  trufty  and  well  beloved  Sir 
yobn  fVilles^  knight ^  greeting:  Eecaufe  in 
the  record,  and  procefs,  and  alfo  in  the  giv- 
ing of  judgment,  of  the  plaint,  which  was 
in  our  court,  before  you,  and  your  fellows, 
our  juftices  of  the  bench,  by  our  writ,  be- 
tween Samuel  Rickards^  gentleman,  and  1f^. 
MillSf  late  of  B.  in  the  county  of  Oxford^ 
gentleman,  of  a  certain  debt,  oftwohundred 
pounds,  which  the  faid  Samuel  demands  of 
the  faid  William^  manifeft  error  hath  inter- 
vened, to  the  great  damage  of  him  the  faid 
Samuel :  as  we,  from  his  complaint  are  in- 
formed, we  being  willing,  that  the  error,  if 
any  there  be,  (hould  be  corrected,  in  due 
manner>  and  that  full,  and  fpeedy  juilice, 
fhould  be  done  to  the  parties  aforefaid,  in 
this  behalf,  do  command  you,  that  if  judg- 
ement thereof  be  given,  then,  under  your 
fcal,  you  do  diftindly,  and  openly,  fend  the 
record,  and  procefs,  of  the  plaint  aforefaid, 
with' all  things  concerning  them,  and  this 
writ,  fo  that  we  may  have  them,  from  the 
day  ofEaJler  in  fifteen  days^  wherefoever  we 
fhall  then  be  in  England^  that  the  record  and 
procefs  aforefaid,  being  infpeded^  we  may 
caufe  to  be  done  thereupon,  for  correfting 
that  error,  what  of  right,  and  according  to 
the  law  and  cuftom  of  our  realm  of  England^ 
ought  to  be  done.  Witnefs  ourfelf,  at  fFeJl- 
minfier^  the  12th  day  oi  February ^  in  the 
29th  year  of  our  reign. 

The 
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(a)  The  record,  and  procefs,  whereof  in 
the  faid  writ,  mention  is  above  made^  follow 
in  thefe  words,  to  wit. 

{&)  Pleas  at  Wefiminfltr^  before  Sir  'John 
WilleSy  knight^  and  bis  brethren,  juftices  of 
the  bench,  of  the  lord  the  king-  at  Wejlmin^ 
Jievy  of  the  term  of  the  Holy  Trinity y  iti  the 
28th  year  of  the  reign  of  the  lord  George  the 
Second,  by  the  grace  of  God,  of  Great  Bri-- 
tain^  France  and  Ireland^  king,  defender  of 
the  faith,  ^c 
{c)  Oxon    IIV.  Mills,  late  of  i5.  in  the  county 

to  wit.  J  aforefaid,  gentleman,  was  Aim* 
moned  to  anfwer  Samuel  Rickards,  of  a  plea, 
that  he  rendcrunto  him, two  hundred  pounds, 
which  he  owes  him,  and  unjuftly  detains, 
"as  he  faith]  [d)  And  thereupon,  the  faid  5. 
3y  y.  G.  his  attorney,  complains,  that 
whereas,  orf  the  1  ft  day  of  September,  in  the 
year  of  our  Lord  one  thoufand  fevcn  hun- 
dred and  fifty-four,  at  B.  in  the  faid  county^ 
the  faid  JV.  by  his  writing  obligatory,  fcakd 
with  his  fcal,  did  acknowledge  himfelf  to  be 
bound  to  the  faid  Samuel,  in  the  faid  fum  of, 
two  hundred  pounds,  of  lawful  money  of 
Qreat  Britain,  to  be  paid  to  the  faid  Samuel, 
whenever  the  faid  W.  fhould  be  required  : 
Neverthelefs,  the  faid  W.  (although  often 
required,)  hath  not  paid  to  the  faid  Samuel, 
the  faid  fum  of  two  hundred  pounds,  nor 
any  part  thereof,  but  hath  hitherto  altogether 
rcfufed,  and  doth   ftill  rcfufe,  to  render  the 

(a)  Chief  Juftice's  return.  {h)  The  record. 

(c)  Writ,  {(i)  Declaration,  or  count  on  a  bond. 

/ 
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fame ;  wherefore  the  faid  Samuel  faith,  that 
he  is  injured,  and  hath  fuftained  damage  to 
the  value  of  ten  pounds,  and  thereupon  be 
brings  his  fuit,  [and  good  proof.]  {a)  And  he 
brings  here  into  court,  the  writing  obligatory 
aforcfaid,  fealcd  with  the  feal  of  the  faid  Wil-- 
liam^  which  teftifies  the  debt  aforefaid,  in 
form  aforefaid,  the  date  whereof  is  the  day 
and  year  in  that  behalf  before  mentioned. 
\b)  And  the  aforcfaid  W.  by  R.  P.  his  attor- 
ney,  comes  and  defends  the  wrong  and  injury 
when,  [and  where  it  (hall  behove  him]  (r)and 
craves  oyer  of  the  faid  writing  obligatory, 
and  it  is  read  unto  him  [in  the  form  aforcfaid] 
he  like  wife  craves  (?y^r  of  the  condition  of  the 
faid  writing,  and  it  is  read  unto  him  in  thefe 
words,  viz.  The  condition  of  this  obligation 
is  fuch,  that  if  the  above  bounden  W^  Mills, 
his  heirs,  executors,  and  adminiftrators,  and 
every  of  them,  do,  and  fliall  from  time  to 
(ime,  and  at  all  times  hereafter,  well  and 
truly  ftand  to,  obey,  obferve,  fulfil,  and 
keep,  the  award,  arbitrament,  order,  judg- 
ment, final  end  and  determination,  of  D.  S. 
of  JV.  in  the  faid  county,  clerk,  and  H.  B. 
of  IV.  aforcfaid,  gentleman,  (arbitrators  in- 
differently nominated,  and  chofen,  by  and 
between  the  faid  fF.  Mi/Is,  and  the  above 
x\2L\ntA  Samuel  Rickardsy  to  arbitrate,  award, 
order,  judge,  and  determine,  of  all,  and  all 
manner  of  adions,  caufe  or  caufes  of  adtion, 

{a)  Profert  in  curia^  (b)  Defence.  (c)  Oyer 

prayed   of  the  bond^  and  conaition,  to  wit,  to  perform  an  • 

awoid. 

2  fuits. 
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fuits,  plaints,  debts,  duties,  reckonings, 
accounts,  controverfics,  trefpafles,  and  de- 
mands whatfoever,  had,  moved,  or  depend- 
ing, or  which  might  have  been  had,  moved, 
or  depending,  by  and  between  the  faid  par- 
tics,  for  any  matter,  caufe,  or  thing,  from 
the  beginning  of  the  world,  until  the  day  of 
the  date  hereof,)  which  the  faid  arbitrators 
(hall  make,  and  publi/h,  of,  or  in  the  pre- 
mifes,  in  writing,  under  their  hands  and 
feals,  or  otherwife,  by  word  of  mouth,  in 
the  prefence  of  two  credible  witnefles,  on, 
or  before  the  firft  day  of  January,  next  cn- 
fuing  the  date  hereof,  then  this  obligation 
to  be  void,  and  of  none  efFcft,  or  elfe  to  be 
and  remain,  in  full  force  and  virtue* 
(a)  Which  being  read  and  heard,  the  faid  PF. 
prays  leave  to  imparl  therein,  here,  until  the 
O  Slave  of  the  Holy  Trinity^  and  it  is  granted 
unto  him;  [b)  the  fanie  day  is  given  to  the 
faid  S.  Richards,  here,  G?r.  At  which  day, 
to  wit,  on  the-  OSiave  oj  the  Holy  Trinityy 
here,  come  as  well  the  faid  Samuel  Rickards, 
as  the  faid  William  Mills,  by  their  attornies 
aforefaid,  and  hereupon  the  faid  Samuel 
prays,  that  the  faid  William  may  anfwer  to 
his  writ,  and  count  aforefaid. 

(r)  And  the  (aid  W.  defends  >the  wrong 
and  injury,  when,  G?c.  And  faith,  that  the 
faid  Samuel  ought  not  to  have,  or  to  main- 
tain, his  faid  ac'lion  thereof  againft  him,  be- 
caufe  he  faith,  that  the  faid  David  Stiles,  and 

(a)  Imparlance.  {hi)  Continuance,  (c)  Plea,  no 

fuch  award. 

K  b  3  Henry 
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Henry  Bacon,  the  arbitrators  before  named, 
in  the  faid  condition,  did  not  make  any 
award,  arbitrament,  order,  judgment,  final 
end,  or  determination,  of,  or  in  the  prcmifes, 
above  fpecified,  in  the  faid  condition,  on,  or 
before  the  firft  day  oi  yanuary,  in  the  con* 
<iition  aforefaid  above  mentioned,  according 
to  the  form  and  effect  of  the  faid  conditioo^ 
and  this  he  is  ready  to  verify,  wherefore  he 
prays  judgment,  whether  the  faid  Samuel 
ought  to  have,  or  maintain,  his  faid  action 
thereof  againft  him  [and  that  he  may  go 
thereof  without  a  day.]  (tf)  And  thp  faid 
Samuel  faith^  that  for  any  thing  above  alledged 
by  the  faid  Wiliiam^  he  the  faid  S.  ought  not 
to  be  barred  Trom  having  and  maintaining  his 
faid  a£tion  thereof,  againfi  him,  becaufe  he 
faith,  that  after  the  niaking  the  faid  writing 
obligatory,  and  before  the  faid  firft  day  of 
January,  to  wit,  on  the  26th  day  of  2)^^:^la- 
ber  in  the  year  aforefaid,  at  5.  aforefaid,  in  the 
prefence  of  two  credible  witneffes,  namely, 
y.  D.  of  C  in  the  county  aforefaid,  and  R.M^ 
of  W.  in  the  county  of  B.  the  faid  arbitrators 
undertook  the  charge  of  the  award,  arbitra- 
ment, order,  judgment,  final  end,  and  de- 
termination aforefaid,  of,  and  in  thepremifes 
fpecified  in  the  condition  aforefaid,  and  then, 
and  there  made  and  publiihed  their  award, 
by  word  of  mouth,^  in  manner  and  form  fol- 
lowing, that  is  to  fay,  the  faid  arbitrators, 
did  award,  order,  and  adjudge,  that  he  tbc 

Xa)  Replication  fettling  forth  an  awaid. 

raid 
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faid  William  Mills^  fliQuld  forthwith  pay  tp 
thcfaid  Samuel  Rifkards^  the  fum  of  fcventv 
five  pounds,  ^nd  that  thereupon  all  differ- 
cnce$  between  them,  at  the  time  of  |he  mak- 
ing the  faid  writing  obligatory,  ihould 
finally  wafe,  and  deteripine.  And  the  faid 
iSi^i^^W  further  faith,  that  although  he,  after- 
wards, to  wit,  on  the  6th  ^  day  of  January^ 
in  the  ye?r  of  our  Lord,  one  thoufahd  fevcn 
hundred  and  fifty-five,  ^i  Banbury  aforefaid, 
f equcflcd  thp  faid  JVilliarfl  to  pay  to  him  the 
faid  «S\  the  faid  fcventy-five  pounds,  {a)  ve^t 
protefting,  that  the  faid  William  hath  not 
flood  to,  obeyed,  obferved,  fulfilled,  or  kept, 
any  part  of  the  faid  award,  which  by  ham  the 
faid  W*  .ought  to  haye  .been  flood  tp,  obeyed, 
.obferved,  fulfilled,  and  kept :  Neycrthelefs, 
for  replication  in  this  behalf,  he  faith,  that 
the  izxdW.  hath  not.hitherto  paid  to  him  the 
iiaid  Samuel^  the  faid  feventy-five  pounds,  or 
any  part  thereof,  and  this  he  is  ready  to  verify, 
wherefore  he  prays 'judgmient,  and  his  debt 
aforefaid,  together  with  his  .damages,  occa- 
iioned  by  the  detention  of  the  fape,  tp  be 
adjudged  unto  him,  &c.  {b)  [And  the  afore- 
iaid  W.  faith,  that  the  plea  aforefaid,  by  him 
.the  faid  Sofnuelin  manner  and  form  aforefaid^ 
above  in  reply  pleaded,  ,and  the  matter  in  the 
fame  contained,  are  not  iufi!icient  in  law,  for 
the  faid  Samuel  to  have,  or  maintain,  his 
adtion  aforefaid  thereof,  again  (I  him  the  faid 
JV.  to  which  replication,  the  faid  W.  is  n^t 

(a)  Frotefiando.         (b)  Demurren 

H  h  4  under 
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unHcr  any  neccffity,  nor  is  he  obliged  by  the 
law  of  the  land^  in   any   manner  to  anfwer^ 
and  this  he  is  ready  to   verify ;  wherefore, 
for  want  of  a  fufficient  replication  in  this  be- 
half, the  fgid  W.  prays  judgment,  and  that 
the  faid  S.  may  be  barred  from  having  or 
maintaining    his    aforefaid      z&ioti     thereof 
againft  him,  &c.  {a)  And  the  hxdJF.  accord- 
ing to  the  fofm  of  the  Aatote  in  fuch   cafe 
made,  and  provided,  fets  down  and  ihews  to 
'the    court  here,     the    caufes    of    demurrer 
following,  to  wit,  that  it  doth  not  appear  by 
the  replication  aforefaid,  that  the  faid  arbi- 
trators m^de  the  fame  award^^  in  the  prefencc 
of    two  credible  witneflcs,    on,    or  before 
the  firft  day  oi  January ^  as   they   ought  to 
have  done,  according   to  the  form  and   ef- 
fedl  of  the  condition  aforefaid,  and  that  the 
replication  aforefaid,  is  uncertain,  infuffici- 
cnt,  and  wants  form.     (3)   And  the  faid  S. 
faith,  that  the  plea  aforefaid,  by  him  in  re- 
ply pleaded,  and  the  matter  therein  contained, 
are  good,  and  fufficient  in  law,  for  the  faid 
^Samuel,  to  have  and  maintain  the  faid  adtion 
of  him  the  faid  Samuel^  againft  the  faid  fFil^ 
iiam^  which  faid  plea,  and  the  matter  there- 
in contained,  the  faid  Samuel  is  ready  to  ve- 
rify, and  prove,  as  the   court. fhall    dired^ 
and  becaufe  the  aforefaid   William  hath   not 
anfwered  to  that  plea,  fo  pleaded  in  reply, 
lior  hath,  in  any  manner,  denied    the  fame, 
the  faid    Siimuel,  prays  judgment,    and  his 

("fij  Caufes  of  demurrer.         ^^^  Joinder  in  demurrer. 

delit 
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debt  aforefaid,  together  with  his  damages, 
occafibned  by  the  detention  of  the  fame,  to 
be  adjudged  to  himi  &c.  (a)  And  becaufc  the 
ju dices  here,  will  advife  themfelves,  of,  and 
upon  the  premifes,  before  they  give  judg-^ 
ment  thereon,  a  day  is  thereupon  given,  to 
the  parties  aforefaid,  here,  un/i/  the  Morrow 
of  all  Souls,  to  hear  their  judgment  thereon, 
for  that  the  faid  juflices,  here,  are  not  y^t 
advifed  thereof:  At  which  day,  here,  come 
as  well  the  faid  W.  as  the  faid  S.  by  their 
tittornies  aforefatd,  and  becaufe  the  faid  juf- 
tices,  here,  will  farther  advife  themfeives, 
of,  and  upon  the  premifes,  before  they  give 
judgment  thereon,  a  day  is  farther  given,  to 
the  parties  aforefaid,  here,  until  the  OSlave 
of  St.  Hilary^  to  hear  their  judgment  there- 
upon, for  that  the  faid  jullices,  here,  are  not 
yet  advifed  thereof;  at  which  day,  here, 
come  as  well  the  faid  Samuel  Rickards,  as  the 
faid  fV.  Mills,  by  their  attornies  uforcfaid. 
(i)  Whereupon  the  record,  and  matters  aforc-- 
laid,  having  been  feen,  and  by  the  juftices 
here,  fully  underftood,  and  all  and  fingular 
the  premifes,  being  examined,  and  mature  de^ 
liberation  being  had  thereupon,  (r)  for  that  it 
feems  to  the  faid  juftices,  here,  that  the  faid 
plea  of  the  faid  Samuel  Richards^  by  him  in 
reply  pleaded,  and  the  matters  therein  con- 
tained, are  not  fufiicient  in  law  for  him  to 
have  and  maintain  the  faid  adtion  of  the  faid 

{a)  Continuances,         {h)  Opinion  of  the  court,      (r)  Re- 
plication  infufficient,  judgmex^t  for  defei^datit. 

Samuel, 
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Samuel,  again  ft  the  faid  William,  {if)  There* 
fore  it  k  coniidered  that  the  aforefaid  Samuel, 
take  nothing  by  his  writ,  but  that  he,  be  in 
niercy,  for  his  falfc  complaint,  and  that  the 
?.forcfaid  fF.  go  thereof,  without  a  day,  &c. 
(S)  And  it  is  farther confidered,  that  the  afore* 
laid  W»  do, recover  againft  the  afofieJCwd  5. 
jCleven  pounds  and  feven  thillings,  for  his 
cofts,  and  charges,  by  him,  aboqj  his  4e* 
fence  in  this  behalf,  fpftained,  adjudged,  by 
the  court  here  to  the  faid  ^.  with  bis  con-^ 
fent,  according  to  the  for^cn  of  the  ftatuie 
in  fuch  cafe  made  and  providied  ;  (^),and  tl^p 
faid  W.  may  have  execution  thereof,  ©r. 

(^)  Afterwards,  to  wit,  m  W^dnefday  next 
after  fifteen  days  dJEqfler,  in  this  faja»e  term^ 
before  the  lord  the  kingjSAWefimMfier,  com^ 
the  aforefaid  Samuel  Riciards,  by  P.  M.  his 
attorney,  and  faith,  that  in  the  record  and 
procefs  aforefaid,  and  alfo  in  the  giving  of 
the  judgment  in  the  plea  aforefaid,  it  is  ma* 
nifellly  erroneous  in  this,  to  wit,  that  the 
judgment  aforefaid,  was  given  in  form  afore- 
faid, for  the  faid  W.  Mills,  againft  him  the 
aforefaid  Sdmuel  Richards,  where  by  the  law 
of  the  land,  judgment  ftiould  have  been 
given,  for  hicn  the  faid  Samuel  Richards^ 
againft  the  faid  W.  Mills,  and  this  he  is  ready 
to  verify,  (i")  [And  the  faid  Samuel  prays  the 
writ  of  our  lord  the  king,  to  warn  the  fai4 
W.  Mills^  to  be  before  the  lord  the  king,  to 
hear  the  record  and  procefs  aforefaid,  and  it 

(a)  ^arrifts  nihil  capiat,  per  hnnte,    *        (I)  Amercement^ 
colb.  (0  Execution.  (^)  General  errors  affigned. 

(f )  Writ  pf/cire/adaj  to  hear  errors. 

9  is 


[    475    ] 

as  granted  unto  him,  by  which  the  fteriff 
iafopfaid  is  commanded,  that  (by  good  and 
Jawful  men  of  his  bailiwick)  he  give  notice 
to  the  aforefaid  IV,  Mills,  that  he   be  before 
the  lord  the  kwg,yrom  the  day  of  Ea/ter  ia 
Jiv^  weeks  wherefoever  he  fhall    then    be   in 
Efightid,   to  hear   the  record^    and    procefs 
aforefaid,  (if  it  (hall  have  happened,  that  in 
the  fame,  any  Crror  fhall   have  intervened) 
and  farther  [to  do  and  receive  what  the  court 
of  the  lord  the  king  (hall  coniider  in  this  be- 
hajf.]     The  fame  day   is    given  to   the   faid 
5.  RiciarJs.     (a)  At  which  day,  before  the 
lord  the  king,  at  Wejlmin/ler,  comes  the  faid 
Samuel  Rickards,  by    his  attorney  aforefaid, 
and  the  fheriflF returns,  that  by  virtue  of  the 
writ  aforefaid,  to  him  direded,  he  had  given 
notice  to  the  faid  W.  MiUs^  that  he  fliould 
be   before  the   lord  the  Jking,  at  the  time 
aforefaid,  in  the  faid  writ  contained,  hy  John 
Den,  and  Richard  Fen^  good,  &c.  as  by  the 
^amc  writ  he  was   commanded,  which  faid 
W.  Mills,  according  to  the  warning   given 
liim  in  this  behalf,  herecometh  by   T^homas 
Webb  his  attorney ;    {Jti)  Whereupon  the  faid 
Samuel  faith,  that  in  the    record  and  procefs 
aforefaid,  and  alfo  in  the  giving  of  the  judg- 
ment-aforefaid,  there  is  manifclt  error  alledg- 
ing  the  error  aforefaid,  by  him  in  the  form 
aforefaid  alledged,  and  prays,  that  the  judg- 
nient  aforefaid,  for   the    error  aforefaid,  and 
Others    in  the  record  and  procefs  aforefaid, 

(a)  Sheriff's  Kturn,  /drefeci.       {b )  Error  affigned,  Je  navo, 

bting. 
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being,  may  be  reverfecf,  annulledf  and  held 
for  nothing ;  and  that  the  (aid  W.  may  rejoin 
to  th?  errors  aforefaid ;  and  that  the  court  of 
the  faid  lord  the  king,  here,  may  proceed  to 
the  examination,  as  well,  of  the  record,  and 
procefs  aforefaid,  as  of  the  matter  aforefaid, 
above  for  error  affigncd.  {a)  And  the  faid  fV. 
faith,  that  neither  in  the  record,  nor  procefs 
aforefaid,  nor  in  the  giving  of  the  judgment 
aforefaid,  in  any  thing,  is  error ;  and  he  prays 
Sn  like  manner,  that  tne  court  of  the  faid  lord 
the  king,here,  may  proceed  to  theei^amination, 
as  well  of  the  record,  and  procefs  aforefaid  i 
as  of  the  piatters  aforefaid,  aboyc  for  error 
aflignedt  {b)  And  bccaufe  the  court  of  the 
lord  the  king,  here,  is  not  yet  advifed,  what 
judgment  to  give,  of,  and  upon  the  premifcs^ 
a  day  is  therefore  given,  to  the  parties  afore- 
faid, until  the  Morrow  of  the  Holy  TrtTtity, 
before  the  lord  the  king,  whcrefocver  he 
ihall  then  be  in  England^  to  hear  their  judg- 
ment of  and  upon  the  premifes,  for  that 
the  court  qf  the  lord  the  king,  here,  is  not 
yet  advifed  thereof:  At  which  day,  before 
the  lord  the  king  at  Wejimtnjler^  come  the 
parties  aforefaid,  by  their  attornies  aforefaid ; 
(f  )Whercupon,  as  well  the  record,  and  procefs 
aforefaid,  and  the  judgnient  thereupon  given, 
as  the  matters  aforefaid,  by  the  faid  Samuel 
above  for  error  affigned,  being  feen,  and  by 
the  court  of  the  lord  the  king,  here,  being 
fully   underilood,    and  mature  deliberation, 

(a)  Rejoinder,  in  fiuUo  eft  erratum.         (h)  Continuance.'  * 
^<)  Opinion  of  the  court. 

being 
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being  thereupon  had  ;  for  that  it  appears  tb 
the  court  of  the  lord  the  king,  here^  that  in 
the  record^  and  procefs  aforefaid,  and  alfo  iii 
the  giving  of  the  judgment  aforefaid,  there,  is 
manifeft  error,  {a)  Therefore  it  is  confidered, 
that  the  judgment  aforefaid,  for  the  error 
aforefaid,  and  others  in  the  record  and  pro-^ 
cefs  aforefaid,  be  reverfed,  annulled,  and  held 
for  nothing:  (6)  and  that  the  aforefaid  Samuel, 
recover  againft  the  faid  W.  his  debt  aforefaid, 
and  alfo  fifty  pounds,  for  his  damages,  which 
he  hath  fuftained,  as  well  on  occafion  of  the 
detention  of  the  faid  debt,  as  for  his  cods 
and  charges  which  he  hath  expended,  about 
his  fuit  in  this  behalf,  to  the  faid  Samuel, 
with  his  confent,  by  the  court  of  the  lord 
the  king  here  adjudged,  {c)  and  that  the  faid 
IV.  be  in  mercy,  &c. 

Procefs  of  Execution. 

{d)  GEORGE  the  Second,  by  the  grace  of 
'God,  of  Great  Britain,  France  and  Ireland, 
king,  defender  of  the  faith,  and  fo  forth;  to 
the  (heriff of  Oxfordjhire,  greeting :  We  com- 
mand you,  that  you  take  fV.  Mills,  late  of 
B.  in  your  county,  gentleman,  if  he  may  be 
found  in  your  bailiwick,  and  him  fafcly  keep, 
jfo  that  you  may  have  his  body,  before  us,  in 
three  weeks,  from  the  day  of  the  Holy  trinity, 
whercfoever  we  ihall  then  be  in  England,  to 

(fl)Judgmcntof  the  Common  Pleas  reverfed.  (b)  Judgment 
for  plainiiiF.  Cofts.  (c\  Defendant  amerced.  (d)  Writ 
oi  capias  ad  fatisfaciendum^ 

fatisfy 
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£aithfy  Samuel  Rl liar Jf,  two  hundred  pounds 
debfy  which  the  faid  Samuel  Rkkards  hath 
lately  recovered  againfl  hinti,  in  our  court, 
before  us ;  and  alfo  fifty  pounds  which  were 
adjudged  in  our  faid  court  before  us,  to  the 
faid  Samuel  Richards ,  for  his  damages  which 
he  hath  fuftained,  as  well  by  occafion  of  the 
detention  of  the  faid  debt,  as  for  his  cofts 
and  charges,  which  he  hath  expended,  about 
his  fuit  in  this  behalf,  whereof  the  faid  IV. 
Mills  is  convided,  as  it  appears  to  us  of  re- 
cord ;  and  have  you  there,  then,  this  writ. 
Witnefs  Sir  Thomas  Dent/on^  *  knight^  at  TFefi^ 
minfiery  the  1 9th  day  of  June^  in  the  29th 
year  of  our  reign. 

{a)  By  virtue  of  this  writ  to  me  dircfted,  I 
have  taken  the  body  of  the  within  named 
W.  Millsy  which  I  have  ready,  before  the 
lord  the  king,  at  Wefiminjler^  at  the  day  with- 
in written,  as  within  it  is  commanded  me. 

(^)  GEORGE  the  Second,  by  the  grace  of 
God,  of  Great  Britain^  France  and  Ireland^ 
king,  defender  of  the  faith,  and  fo  forth  ;  to 
the  ftierifFof  Oxford/hire,  greeting :  We  com- 
mand you,  that  of  the  goods  and  chattels, 
within  your  bailiwick,  of  W.  Mills,  late  of 
B.  in  your  county,  gentleman,  you  caufe  to 
be  made  two  hundred  pomids  debt,  which 
Samuel  Richards,  lately,  i^  our  court,  before 
us,  at  Wefiminjier,  hath  recovered  againft 
him  \  and  alfo  fifty  pounds,  which  were  ad- 
judged in  our  court,  before    us,    to  the  faid 

•  The  ienior /«^f  judge,  there  not  being  any  chief  jufike 
that  term. 

(tfj  Sheriff's  return,  iepi  <9rfui,         (h)  Writ  of  fieri  facias^ 

Samuel, 


[    479    ] 

Samuel^  for  his  damages  which  he  hath  fuf- 
taincd,  as  well  by  occafion  of  the  detention 
of  his  faid  debt,  as  for  his  cods  and  charges 
which  he  hath  expended  about  his  fuit  in 
this  behalf;  whereof  the  faid  W.  Mills  is  con- 
vi(fted,  as  it  appears  to  us  of  record  ;  and  have 
that  money  before  us,  in  three  weeks  from  the 
day  of  tbt  Holy  T!rinity ^  wherefoever  we  fhall 
then  be  in  England^  to  render  to  the  faid 
Samuel,  for  his  debt  and  damages  aforefaid, 
and  have  there,  then,  this  writ.  Witness 
Sir  Thomas  Denifon,  inlght,  at  Wefiminjier^ 
the  19th  day  o(  June,  in  the  29th  year  of 
our  reign, 

{a)  By  virtue  of  this  writ,  to  me  direded, 
I  have  caufed  to  be  made  of  the  goods  and 
chattels  of  the  within  written  fV.  Millsy  twp 
hundred  and  fifty  pounds,  which  I  have 
ready,  before  the  lord  the  king,  at  Wejimin^ 
jier,  at  the  day  within  written,  as  lam  with- 
in  commanded. 

The  anfwcr  of  J.  S.  Sheriff. 


(a)  Sheriff's  rtturn,jS€ri/eci\  *X\itfcire facias  ilTues,  where 
the  body  i?  not  taken. 

iV.  B,  Tlicfierefaciai  cannot  be  iued  forthj  after  the  body 
is  taken  in  execution. 
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